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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under 
the applicable statutes, can be made by the Secretary of Agricul- 
ture, or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability which 
are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal 
Welfare Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection 
Act (21 U.S.C. 601 et seq.), the Grain Standards Act (7 U.S.C. 
1821 et seq.), the Horse Protection Act (15 U.S.C. 1821 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), and 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may be 
cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number, Prior 
to 1942 the Secretary’s decisions were identified by docket and de- 
cision numbers, for example, D-578; S. 1150. Such citation of a case 
in these volumes generally indicates that the decision is not published 
in the Agriculture Decisions, 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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(No. 18022) 


In re KEYSTONE DAIRY COMPANY and HARMONY DAIRY COM- 
PANY, d/b/a KEYSTONE-HARMONY. AMA Dockct No. M 36-7. 
Decided September 21, 1977. 


Order of dismissal 


Robert W. Smiley, Pittsburgh, PA, for petitioner. 
Thomas R. Clark, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


A hearing having been held in Pittsburgh, Pennsylvania on 
May 24, 1977 and partial briefing having been completed, the 
parties now agree that the issues herein have been amicably 
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1472 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
KEYSTONE DAIRY COMPANY 
Cite as 36 A.D. 1471 


settled as part of a larger agreement involving others and other 
litigation, and request that this matter be dismissed. 


IT SHOULD BE AND HEREBY IS ORDERED that the mat- 
ter is dismissed with prejudice. 
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BEAVER MEADOWS DAIRY and JOSEPH KIRK, 
Jr. I&G Docket No. 66. Consent order — 
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(No. 18,023) 


In re BEAVER MEADOW BY-PRODUCTS CORPORATION, d/b/a BEAVER 
MEADOWS DarrRy and JOSEPH KIRK, JR. I&G Docket No. 66. 
Decided August 23, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it in con- 
nection with the complaint filed herein on January 31, 1977. Federal 
dairy grading and acceptance services are withdrawn and denied res- 
pondents for violations listed therein for a period of 180 days. 


Edward M. Silverstein, for complainant. 
Wade J. Gallacher, Washington, D.C., for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This is a proceeding under the Agircultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) and regulations promul- 
gated thereunder (7 CFR Part 50) to withdraw grading and in- 
spection services from respondents. A formal complaint, signed by 
the Director, Dairy Division, Agricultural Marketing Service, was 
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1474 AGRICULTURAL MARKETING ACT, 1946 
Cite as 36 A.D. 1473 


filed on January 31, 1977, and mailed to respondents on February 
4, 1977, setting forth the allegations which constitute the grounds 
for this proceeding, and availed respondents the opportunity to 
answer said allegations. 


An oral hearing was commenced August 23, 1977, at Washing- 
ton, D.C. at which time counsel for the respective parties entered 
into a stipulation and consent agreement which was filed of rec- 
ord with the Hearing Clerk on August 23, 1977 and which is re- 
flected in the transcript of the oral hearing proceedings. 


In these circumstances, and consistent with the agreement of 
the parties, the following order is issued: 


ORDER 


Federal dairy grading and acceptance services are withdrawn 
from and denied to respondents or any other establishment oper- 
ated by either respondent or to any establishment where either 
respondent is an officer, director, partner, or substantial investor, 
or has any authority with respect to the establishment, or with 
respect to any dairy product(s) in which respondents have a 
contract or other financial interest for a period of 180 days com- 
mencing five days after issuance of this Order. 
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(No. 18,024) 


In re BENNINGTON COLLEGE. LAWA Docket No. 84. Decided Sep- 
tember 20, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations in failing to file an annual re- 
port as required thereunder. Respondent is ordered to cease and desist 
from said violation. 


Anthony J. Buccitelli, for complainant, 


Respondent pro se. 


Decisiow by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Laboratory Animal 
Welfare Act, as amended (7 U.S.C. 2131 et seq.), by a Complaint 
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1476 AGRICULTURAL MARKETING ACT, 1946 
Cite as 86 A.D. 1475 


filed by the Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the regulations issued under the Act (9 CFR 1.1 
et seq.). This decision is entered pursuant to the consent decision 
provisions of the rules of practice applicable to this proceeding 
(9 CFR 4.1; 42 F.R. 10959 and 7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Bennington College, hereinafter referred to as the re- 
spondent, is a corporation, with its principal place of business 
located in Bennington, Vermont. 


(2) The respondent is, and at all times material herein was: 


(a) A school that uses or intends to use live animals in 
research, tests, or experiments, and that purchases or transports 
live animals in commerce. 


(b) Registered as a research facility under the Act and 
regulations by the Secretary of Agriculture. 


(3) At the time of registration under the Act, the respondent 
was appraised of the provisions of the regulations and standards 
and agreed in writing to comply with their provisions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, the decision 
will be entered. 
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BENNINGTON COLLEGE 1477 
Cite as 36 A.D. 1475 


ORDER 


Respondent, its commissioners, directors, trustees, officers, 
agents, and employees, directly or indirectly through any corpo- 
rate or other device, in connection with its business as a research 
facility under the Animal Welfare Act, shall cease and desist from 
failing to file, when due, an annual report which contains all of 
the information required by the regulations with the Veterinarian 
in Charge of the State where respondent is registered, as required 
by the regulations. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service is made upon respondent. 


DISMISSAL — ON MOTION OF COMPLAINANT 


(No. 18,025) 


In re HELEN BoyD. LAWA Docket No. 77. In order issued Sep- 
tember 1, 1977, by John A. Campbell, Administrative Law 
Judge. 


(No. 18,026) 


In re CAROLYN HOYLE and JIM W. Hoy.Le. LAWA Docket No. 80. 
In order issued August 3, 1977, by William J. Weber, Admin- 
istrative Law Judge. 
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(No. 18,027) 


In re INDIANA SLAUGHTERING Co., INc. FMIA Docket No. 3. De- 
cided September 2, 1977. 


Order lifting stay order 


Gregory Cooper, for complainant. 
Nicholas J. Nastasi, Philadelphia, PA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


On December 21, 1976, the Order previously filed herein on 
November 30, 1976, was “stayed pending the outcome of proceed- 
ings for judicial review thereof.” Subsequently, the United States 
District Court for the Eastern District of Pennsylvania, in an 
Order filed August 1, 1977, affirmed the Order of the Judicial 
Officer. Respondent appealed to the United States Court of Ap- 
peals for the Third Circuit on or about August 8, 1977. Complain- 
ant moved to vacate the stay order on August 10, 1977. 


Although in almost all cases, a stay order issued pending the 
outcome of judicial review proceedings is not lifted until after the 
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INDIANA SLAUGHTERING CO. 1479 
Cite as 86 A.D. 1478 


Court of Appeals cr the Supreme Court of the United States, I 
believe that an exception is appropriate in this case. As stated in 
the Decision and Order filed November 30, 1976, pp. 8-9: 


Since Leon Netzman bribed two Federal meat inspection officials 
for the purpose of evading health requirements that might affect 
the health and safety of a large number of people, this consideration 
overrides all others and requires that the consent settlement—which 
requires Leon Netzman to be dissociated from respondent slaughter- 
ing corporation “as a partner, officer, director, shareholder, or em- 
ployee”—hbe effectuated as soon as possible. 


In addition, the sanction in the original Order was based on a 
consent settlement which contemplated immediate execution of 
such provisions. A more stringent sanction would have been im- 
posed if it had been contemplated that the consent order would 
not be immediately effectuated. 


Moreover, in view of the age of Leon Netzman, a continuation 
of the stay pending review by the Court of Appeals and possibly 
by the Supreme Court of the United States would result in a sig- 
nificant victory for Leon Netzman even if respondent loses at all 
stages of the Judicial review proceedings. 


Considering all of the circumstances of this case, the public in- 
terest requires that the stay order be lifted as soon as practicable. 
However, in order to permit respondent to attempt to obtain a 
stay by the Court, the stay order previously filed herein is lifted 
effective October 10, 1977. No further stay will be granted by the 
Judicial Officer under any circumstances. 
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(No. 18,028) 


In re T. D. BOLLING, JR. HPA Docket No. 41. Decided August 5, 
1977. 


Section 5(a) of the Act — failure to prove violation of — Dismissal 


Where complainant failed to sustain its burden of proof that respondent 
violated Section 5(a) of the Act and the regulations issued thereunder 
with respect to the horse in issue, the complaint is dismissed. 


Gregory Cooper, for complainant. 
Craig E. Framer, Sacramento, CA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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T. D. BOLLING, JR. 1481 
Cite as 36 A.D. 1480 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


On January 15, 1976, the Acting Administrator, Animal and 
Plant Health Inspection Service, United States Department of 
Agriculture, filed an administrative complaint wherein Respond- 
ent was charged with having violated section 5(a) of the Horse 
Protection Act of 1970 (15 U.S.C. 1821, et seq.), and section 11.4 
(b) and (d) of the regulations issued thereunder (9 CFR 11.4 
(b) and (d)). Specifically, respondent was charged with having 
“refused to afford Veterinary Services representatives of the 
Secretary of Agriculture access to and opportunity to inspect 
‘Sun’s Minuteman’, a horse which he owned and had custody of 
xxx”, on May 19, 1973. 


Respondent’s answer was filed February 4, 1976. He denied 
that he had violated any provisions of the Act. An oral hearing 


‘ was held in Sacramento, California, on September 22, 1976, be- 


fore Dorothea A. Baker, Administrative Law Judge, United 
States Department of Agriculture. Complainant was represented 
by Gregory Cooper, Esquire, Office of the General Counsel, 
United States Department of Agriculture. Respondent appeared 
pro se together with Craig E. Framer, Esquire, 555 University 
Avenue, Sacramento, California, who appeared as counsel on be- 
half of respondent. 


In due course the parties filed briefs, the last brief having been 
filed April 8, 1977. 


PERTINENT STATUTORY AND REGULATORY PROVISIONS 


Section 5 of the Act (15 U.S.C. 1824) provides, as here per- 
tinent, : 


“Inspection of horses; maintenance of records by horse shows 
and: exhibitions 


“ (a) Any representative of the Secretary of Agriculture is au- 
thorized to make such inspections of any horses which are being 
moved, or have been moved, in commerce and to make such inspec- 
tions of any horses at any horse show or exhibition within the United 
States to which any horse was moved in commerce, as he deems 
necessary for the effective enforcement of this chapter, and the 











1482 HORSE PROTECTION ACT 
Cite as 36 A.D. 1480 


owner or other person having custody of any such horse shall af- 
ford such representative access to and opportunity to so inspect 
such horse.” 
The promulgated regulations! provide (as herein pertinent) 
that for the effective enforcement of the Act: 
§11.4 Inspection of horses. 


as = £3. Be eoR Birk 


“ (b) Each horse owner and other person having custody of any 
horses shall allow any Veterinary Services representative, the show 
manager or his representative, and any veterinarian designated 
under §11.20 to inspect such horses at such reasonable times and 
places as such inspector may require while the horses are at any 
horse show or exhibition. 


nen Ss CB 2 CRS 


“ (d) The person having custody of the horses to be inspected 
shall render such assistance as the inspector may reasonably re- 
quest for purposes of such inspection.” 


FINDINGS OF FACT 


1. T. D. Bolling, Jr., hereinafter referred to as Respondent, is 
an individual whose office address is 555 University Avenue, 
Sacramento, California 95814. 


2. Respondent, at all times material herein, was the owner of, 
and had custody of, the horse, “Sun’s Minuteman”, which was 
shown May 19, 1973, at the Eleventh Annual California Walking 
Horse Celebration Horse Show, Pomona, California. 


3. The Eleventh Annual California Walking Horse Celebra- 
tion Horse Show, Pomona, California, held on May 18, 19, and 
20, 1973, was a horse show to which horses had been moved in 
commerce. 


4. The United States Department of Agriculture, Animal and 
Plant Health Inspection Service, Veterinary Services, assigned 
four Veterinary Medical Officers, Dr. Richard L. Crawford, Dr. 
J. Edward Lindenmayer, Dr. Howard F. Beardmore, and Dr. Hill- 
man Nelson, as representatives to the Eleventh Annual California 
Walking Horse Celebration Horse Show on May 19, 1978, to in- 


1 The complainant indicated at the oral hearing that it was only charging respondent with 
a violation of the Act. 
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T. D. BOLLING, JR. 1483 
Cite as 36 A.D. 1480 


spect horses and to report violations of the Act and the regula- 
tions. 


5. Several weeks prior to the aforesaid Walking Horse Cele- 


bration in Pomona, respondent and his wife, Marianne Bolling, 
had attended a horse show in Phoenix where “Sun’s Minuteman” 
was exhibited and in which it placed first in a class of approxi- 
mately ten to twelve horses. Following the exhibition at said show, 
all horses in the class, including “Sun’s Minuteman” were in- 
spected by U.S.D.A. personnel, utilizing a thermograph machine. 


6. On Saturday afternoon, May 19, 1973, Mrs. Bolling exhib- 
ited “Sun’s Minuteman” in Class 4 at the aforementioned Walk- 
ing Horse Celebration Horse Show in Pomona, California. Said 
class was the “Lady’s Class”, and was the first class of the after- 
noon. A total of approximately seven horses were exhibited in 
Class No. 4. All horses exhibited therein, including “Sun’s Minute- 
man”, were examined by the horse show veterinarian, Dr. Om- 
mert, before entering the class, and passed the examination. Dr. 
Crawford and Dr. Lindnmayer who observed the pre-show in- 
spection of “Sun’s Minuteman’, which arrived late after the gate 
had been closed and which was subsequently reopened to let ““Sun’s 
Minuteman” in, described Dr. Ommert’s examination as “cursory” 
and “quick” (Compl.’s Ex. No. 1). Both respondent and Mrs. Boll- 
ing, the rider of the horse, indicated Dr. Ommert knelt down, felt 
the horses pastern area and checked the boots to make sure they 
were a legal weight. Notwithstanding that “Sun’s Minuteman” 
arrived late at the gate, the evidence does not disclose that Dr. 
Ommert’s pre-show examination was other than a routine exami- 
nation. No deficiency therein was shown by the evidence although 
complainant’s witnesses, based on observation, of at least part of 
the inspection, concluded it was done in haste and was “cursory”. 


7. There is no indication in the record, nor was there at the 
time of the May 19, 1973 horse show, that “Sun’s Minuteman” 
had been, or was, sored. Government personnel did not observe 
anything “suspicious in the class’. “Sun’s Minuteman’s” selection 
for inspection was the result of Dr. Crawford’s and Dr. Linden- 
mayer’s conclusions that Dr. Ommert’s inspection was cursory. 


8. After the horses in Class 4 had finished showing, Mrs. Boll- 
ing was asked by either Mr. Underwood, the horse show steward, 
or by Dr. Lindenmayer to take the horse to the inspection area. 
Respondent met Mrs. Bolling and accompanied her to the inspec- 
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tion area with “Sun’s Minuteman’. They arrived at the inspection 
area approximately 10 to 12 minutes after Class No. 4 was con- 
cluded. No other horses were present in the inspection area when 
they arrived. Dr. Lindenmayer gestured towards the general area 
of the thermograph machine. 


9. Respondent inquired as to where the other horses of the 
class were and from statements made to him to the effect that his 
horse was the only one to be inspected, respondent protested on 
the basis of discriminatory selection. 


10. Thereafter, conversations took place among respondent, 
Mrs. Bolling, Dr. Lindenmayer, and Mr. Underwood, the show 
steward. There was a lot of confusion and an evaluation of the 
testimony of the witnesses is not persuasive in disclosing who 
said what to whom. 


11. It was Dr. Lindenmayer’s intent, and he testified he so 
expressed such intent, that respondent allow inspection of “Sun’s 
Minuteman”. Dr. Lindenmayer described his request for inspec- 
tion to Respondent as follows: (Tr. 117-118) 


“Q. Now, you testified on direct examination that when the horse 
arrived and you had a conversation with me, [Mr. Bolling] you testi- 
fied that you made a request that the horse step forward to the 
thermograph? 


A. That is right, 
Q. Did you direct that request to me? 
A. I don’t know. 
ae ae Be Se ee ee ES 


Q. Now, do you have a recollection of what I said in response to 
your request? 


A. I said, ‘Are you afraid to have it inspected, do you have any- 
thing to be afraid of?’ You said, ‘No’. I said, ‘why not?’ ”, 


Dr. Lindenmayer, at the time material hereto, was not sure of 
his authority and sought the services of the horse show steward 
upon whom reliance was placed for advice. Respondent was aware 
that inspection was desired but he was under the impression that 
the U.S.D.A. personnel had agreed to call other horses in the class 
for inspection and that the U.S.D.A. Veterinary Medical Officers 
did not intend to proceed with the inspection of “Sun’s Minute- 
man” unless other horses from the class were inspected. Respond- 
ent did not object to having his horse inspected but rather to what 
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T. D. BOLLING, JR. 1485 
Cite as 36 A.D. 1480 


appeared to him to be discriminatory selection. 


12. Unknown to respondent, and he was not informed at the 
time, three horses in the same class are alleged to have been 
through inspection prior to “Sun’s Minuteman’s” arrival at the 
inspection area. No reason is advanced on the record as to why 
respondent was not told of these other inspections which would 
have entailed the three horses going from the ring, to the inspec- 
tion area and having a physical and thermograph examination, 
and departing within a 10 to 12 minute interval. 


18. After Dr. Lindenmayer had left the inspection area, the 
respondent and Mrs. Bolling, with “Sun’s Minuteman’, remained 
in the inspection area for approximately 45 minutes to one hour. 
During this waiting period no one made any requests for inspec- 
tion and, no other horses appeared for inspection. 


14. At the time of the oral hearing the respondent and his 
wife still owned “Sun’s Minuteman”. 


15. Considering the circumstances and misunderstandings, 
respondent’s demeanor and statements did not constitute a refusal 
of a request from the United States Department of Agriculture 
Veterinarians to submit “Sun’s Minuteman”, on May 19, 1973, 
to inspection. 


CONCLUSIONS 


The disputed issue herein is whether or not complainant, on 
May 19, 1973, lawfully required respondent to submit “Sun’s 
Minuteman” for inspection and, if so, whether respondent denied 
access to and opportunity to so inspect the horse. 


Although there are conflicts in the testimonial evidence, a fair 
evaluation of the several versions of what occurred after the 
showing of Class 4 on May 19, 1973, is that Dr. Lindenmayer, 
having pre-determined to inspect respondent’s horse, sought to 
notify Mrs. Bolling the rider, after the class showing. What he 
said to her is not clear as he apparently had to run after the horse 
as it came back out of the gate on the way to the barn, where Mrs. 
Bolling and the trainer proceeded to put a cooler on the horse. In 
any event, Mrs. Bolling informed respondent that she had re- 
ceived directions to go to the inspection area, and respondent 
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accompanied Mrs. Bolling to the inspection area. This led to con- 
versation with Dr. Lindenmayer by respondent. [Respondent ex- 
pressed the view that he should not have to submit his horse for 
inspection unless all the rest of the class, or the top three placers, 
were likewise inspected. Respondent indicated he believed that 
there was discrimination and unfairness in selecting his horse as 
the only one to be inspected. 


Respondent understood that Dr. Lindenmayer agreed with his 
position and was going to call other horses in the class for inspec- 
tion. Respondent at the time did not know that three other horses 
in the same class, allegedly, had already been inspected. In view 
of respondent’s protestations, it is not clear why Dr. Crawford 
or Dr. Lindenmayer would not have informed respondent of this. 
Adding to the puzzlement are the alleged apparent acquies- 
cences by Dr. Crawford and Dr. Lindenmayer that what respond- 
ent was suggesting was fair, although Mr. Underwood indicated 
it was impractical; that some witnesses heard a broadcast over 
the loud speaker for the Class 4 horses to go to the inspection 
area; and, that Mr. Underwood, the show steward was consulted. 
The purpose, need, or effect of consulting Mr. Underwood re- 
mains ambiguous. The testimony of Dr. Lindenmayer reflects 
that, at the time material hereto, he was not sure of his authority 
and sought the services of Mr. Underwood and placed reliance on 
his advice. Dr. Lindenmayer was the one charged by statute to 
make the selection, not Mr. Underwood. It seems apparent that 
if respondent had been told that three other horses of that class 
had already been inspected, he would not have been under the im- 
pression that Dr. Lindenmayer agreed with his position and was 
going to call other horses in the class for inspection. 


Respondent and his horse continued to remain in the inspection 
area for a period of approximately 45 minutes to an hour. Had 
he refused to have his horse inspected, as argued by complainant, 
there would have been no purpose in respondent remaining there. 
Respondent was reasonable in concluding that the show veteri- 
narians did not intend to proceed with inspection of “Sun’s Min- 
uteman” unless other horses were inspected. 


The complainant has the burden of proof, a burden which it 
has not discharged in this proceeding. After careful consideration 
of the entire record herein, it is concluded that the allegations of 
the Complaint filed January 15, 1976 have not been proven and 
that the complainant has failed to establish that respondent vio- 


JOHN SMITH 1487 
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lated the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.). 
Accordingly, the following Order should be, and is hereby, issued. 


ORDER 


The Complaint herein is dismissed with prejudice.* 


(No. 18,029) 
In re JOHN SMITH. HPA Docket No. 29. Decided August 26, 1977. 
Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in the exhibition and showing of 
a sored horse. Respondent is assessed a civil penalty therefor in the 
amount of $300.00. 


Thomas E. Bundy, for complainant. 
R. B. Parker, Jr., Nashville, TN, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act 
of 1970 (15 U.S.C. 1821 et seq.) by a Complaint filed by the Ani- 
mal and Plant Health Inspection Service, United States Depart- 
ment of Agriculture, alleging that the respondent violated the Act 
and the regulations issued thereunder (9 CFR 11.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of 
the rules of practice applicable to this proceeding (9 CFR 4.1; 42 
F.R. 10959 and 7 CFR 1.138; 42 F.R. 745). 


* The Decision and Order became final and effective September 18, 1977.—Ed, 
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The respondent admits the jurisdictional allegations alleged in 
the Complaint and specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


1. (a) John Smith, hereinafter referred to as the respond- 
ent, is an individual residing at Smith and Rose Stables, Law- 
rence, Kentucky 41042. 


(b) Respondent, at all times material herein, was the 
owner of the horse known as “Johnny By Midnight”. 


2. The horse known as “Johnny By Midnight” was shown and 
exhibited on March 30, 1973, at the Walking Horse Trainer’s As- 
sociation Horse Show, Nashville, Tennessee, a horse show to 
which horses were moved in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent is assessed a civil penalty of $300 payable by cer- 
tified check to the Treasurer of the United States which he has 
forwarded to Thomas E. Bundy, Office of the General Counsel, 
United States Department of Agriculture, Room 2422, South 
Building, Washington, D. C. 20250. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective upon the day upon which 
service of this order is made upon respondent, 
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(No. 18,030) 


In re LARRY DALE THOMAS. HPA Docket No. 58. Decided August 
26, 1977. 


Answer — failure to file — admission of facts — Soring — constituting 
cruel and inhumane treatment — Sanction 


Where respondent violated the Act and the regulations in the soring of the 
horse in issue as found herein, respondent is assessed a civil penalty 
therefor in the amount of $1,000.00. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Horse Protection Act (15 U.S.C. 
1821 et seq.) hereinafter referred to as the Act. It was instituted 
by a Complaint filed by the Administrator, Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture, alleging that respondent violated section 4(b) of the Act (15 
U.S.C. 1823(b)) and section 11.2(a) of the regulations (9 CFR 
11.2(a)) by showing and exhibiting a sored horse. 


Copies of the Complaint and the rules of practice governing 
proceedings under the Act were served upon respondent by certi- 
fied mail on May 27, 1977. 


Respondent has failed to file an answer as required by sections 
12.1 and 1.136 of the rules of practice applicable to this proceed- 
ing (9 CFR 12.1; 42 F.R. 10959 and 7 CFR 1.136; 42 F.R. 744-45), 
which constitutes an admission of all of the allegations contained 
in the Complaint pursuant to sections 12.1 and 1.136 of the rules 
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of practice (9 CFR 12.1; 42 F.R. 10959 and 7 CFR 1.136; 42 F.R. 
744-45) and a waiver of hearing pursuant to sections 12.1 and 
1.139 of the rules of practice (9 CFR 12.1; 10959 and 7 CFR 
1.139; 42 F.R. 745). 


Accordingly, the material facts alleged in the Complaint, which 
are admitted by respondent’s failure to file an answer as required 
by the rules of practice applicable to this proceeding, are adopted 
and set forth herein as the Findings of Fact. 


This decision, therefore, is issued pursuant to sections 12.1, 
1.136 and 1.139 of the rules of practice applicable to this pro- 
ceeding (9 CFR 12.1; 42 F.R. 10959 and 7 CFR 1.136 and 1.139; 
42 F.R. 744-45). 


FINDINGS OF FACT 


1. (a) Larry Dale Thomas, hereinafter referred to as the 
respondent, is an individual residing at Route 1, Phil Campbell, 
Alabama 35581. 


(b) Respondent was the owner and exhibitor of the horse 
known as “Superstyle” when that horse was shown and exhibited 
at the Fourth Annual Racking Horse World Celebration, Decatur, 
Alabama, on September 25, 1975. 


(c) The Fourth Annual Racking Horse World Celebra- 
tion, Decatur, Alabama, was a horse show to which horses were 
moved in commerce. 


2. Respondent, on or about September 25, 1975, at the Fourth 
Annual Racking Horse World Celebration, Decatur, Alabama, 
showed and exhibited the horse known as “Superstyle” in Class 
No. 15 as Entry No. 390, while said horse was “sored”, as that 
term is defined in the Act and the regulations. Said horse was 
“sored” by the use on the horse of a cruel or inhumane method 
or device, which would reasonably be expected to result in physical 
pain to said horse when walking, trotting or otherwise moving, to 
cause extreme physical distress to said horse, or to cause inflam- 
mation. When examined by United States Department of Agri- 
culture veterinarians, the horse was sensitive to normal palpa- 
tion of the pastern areas of both forelegs. 
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CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1 and 
2 herein, respondent has violated section 4(b) of the Act (15 
U.S.C. 1823(b)) and section 11.2(a) of the regulations (9 CFR 
11.2(a)). 


Congress has found that the practice of soring horses for the 
purpose of affecting their natural gait is cruel and inhumane treat- 
ment of stch animals, and that sored horses compete unfairly with 
horses which are not sored. Respondent’s failure to file an answer 
in accordance with the rules of practice constitutes an admission 
of all the allegations of the Complaint and a waiver of hearing 
pursuant to sections 12.1, 1.186 and 1.139 (9 CFR 12.1; 42 F.R. 
10959 and 7 CFR 1.136 and 1.39; 42 F.R. 744-45). The actions of 
respondent in showing and exhibiting a sored horse constitutes a 
serious violation of the Act and the regulations which, in light of 
all the facts and circumstances herein, warrants the imposition of 
the maximum $1,000 civil penalty. 


ORDER 


Respondent is assessed a civil penalty of $1,000 which shall be 
payable to the Treasurer of the United States by certified check 
or money order and forward it to Thomas E. Bundy, Office of the 
General Counsel, Room 2422, South Building, United States De- 
partment of Agriculture, Washington, D.C. 20250, within thirty 
(30) days from the date this order becomes effective. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of the order is made upon respondent. 
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(No. 18,031) 


In re SEABOARD STOCKYARD, INC. P&S Docket No. 5459. Decided 
September 7, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for vio- 
lations of the Act and the regulations in connection with its operations 
as a market agency and dealer thereunder with respect to accounts and 
records, false and incorrect weights, and the issuance of scale tickets as 
found herein. Respondent is ordered to cease and desist from said viola- 
tions, and respondent is suspended as a registrant under the Act for 21 
days. 


Thomas M. Walsh, for complainant. 
Carey P. DeDeyn, Atlanta, GA, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.), by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 
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The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary of Agriculture has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and fur- 
ther procedure, and consents and agrees, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this 
decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Seaboard Stockyard, Inc. is a corporation with 
its principal place of business located at Colquitt, Georgia. Its 
mailing address is P.O. Box 125, Colquitt, Georgia 31737. 


2. Respondent Seaboard Stockyard, Inc., is, and at all times 
material herein was: 


(a) Engaged in the business of conducting and operating the 
Seaboard Stockyard, Inc. stockyard, a stockyard posted under and 
subject to the provisions of the Act; 


(b) Engaged in the business of buying and selling livestock in 
commerce on a commission basis and buying and selling livestock 
in commerce for its own account; and 


(c) Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties have agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Seaboard Stockyard, Inc., its officers, directors, 
agents, and employees, directly or indirectly through any cor- 
porate or other device, in connection with its operations subject to 
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the provisions of the Packers and Stockyards Act, shall cease and 
desist from: 
1. Weighing livestock at other than true and correct weights; 


2. Issuing scale tickets, buyer invoices, and accounts of sale on 
the basis of false and incorrect weights; 


8. Paying the sellers and consignors of livestock on the basis 
of false and incorrect weights ; 


4. Assessing and/or collecting the purchase price of livestock 
on the basis of false and incorrect weights ; 


5. Issuing scale tickets which do not contain all of the informa- 
tion required by Sections 201.49 and 201.73-1 of the Regulations 
(9 CFR 201.49, 201.73-1) ; and 


6. Failing to operate livestock scales, owned or controlled by 
respondent, in strict conformity with the requirements of Section 
201.73-1 of the Regulations (9 CFR 201.73-1) : INSTRUCTIONS 


FOR WEIGHING LIVESOCK. 


Respondent shall keep and maintain accounts, records, and 


memoranda which fully and correctly disclose the nature of all 
transactions involved in its business subject to the Act, including 
(1) scale tickets which disclose the date of the weighing, the name 
or initials of the weighmaster, and the time of the scale balance 
check; and (2) scale tickets, accounts of sale, and buyer invoices 
which show the true and correct weight of livestock sold by re- 
spondent on a weight basis. 


Respondent is suspended as a registrant under the Act for a 
period of twenty-one (21) days. 


This Order shall become effective on the first day after service 
of this Order upon the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period 
is not effectively served during the period indicated above, the ef- 
fective date of the beginning of the suspension period (or the part 
thereof not effectively served) shall be the date fixed by a court 
of competent jurisdiction which issues an appropriate order with 
respect thereto. 


Copies of this decision shall be served upon the parties. 
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(No. 18,032) 


In re HERBERT BADER. P&S Docket No. 5491. Decided September 
13, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations as 
a dealer thereunder in failing to comply with the bonding requirements 
of the Act. Respondent is suspended as a registrant under the Act until 
he is in full compliance with the bonding requirements thereof, 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Herbert Bader, hereinafter referred to as the respondent, is 
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an individual, whose address is 1116 Street, Belle Fourche, South 
Dakota 57717. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying livestock in com- 
merce on a commission basis; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended, and the regu- 
lations, without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments, a supplemental order will be issued in this proceeding 
terminating this suspension. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 
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(No. 18,033) 


In re 8. SCHWEID. P&S Docket No. 5442. Decided September 13, 
1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him 
for violating the Act and the regulations in connection with his opera- 
tions as a packer thereunder as found herein. Respondent is ordered to 
cease and desist from said violation. 


Eric Paul, for complainant. 
W. Adviance Kipp, Jr., Rutherford, NJ, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et. seq.) by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, Unit- 
ed States Department of Agriculture, alleging that the respond- 
ent wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et. seq.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. §S. Schweid, hereinafter referred to as the respondent, is a 
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corporation with its principal place of business at 238 East 5th 
Street, Paterson, New Jersey 07524. 


2. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the 
provisions of the Act; and 


(b) Engaged in the business of buying livestock in com- 
merce for purpose of slaughter. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent S. Schweid, its officers, directors, agents em- 
ployees, successors and assigns, directly or through any corporate 
or other device, in connection with its operations as a packer, shall 
cease and desist from engaging in the business of a packer, in com- 
merce, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


Such order shall have the same force and effect if entered after 
full hearing and shall be effective on the first day aftr service 
upon respondent. 


(No. 18,034) 


In re LOUISVILLE BEEF PROCESSORS, INC. and AMON STICE. P&S 
Docket No. 5508. Decided September 13, 1977. 
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Consent order 


Respondents have consented to issuance of a cease and desist order against 
them for violating the Act and the regulations in connection with their 
operations as a packer thereunder as found herein. Respondents are 
ordered to cease and desist from said violations. 


Mary Ellen Reese, for complainant. 
Respondents pro se, 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 eé seq.) by a Complaint and Notice of 
Hearing filed by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging 
that the respondents wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurdistictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admit that the Secretary has jurisdiction in this matter, neither 
admit nor deny the remaining allegations, waive oral hearing and 
further procedure, and consent and agree, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Louisville Beef Processors, Inc., hereinafter referred to as 
the corporate respondent, is a corporation organized and existing 
under the laws of the State of Kentucky and has its principal place 
of business located at 210 Adams Street, Louisville, Kentucky. 


2. The corporate respondent, is and at all times material here- 
in was: 
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(a) <A packer, within the meaning of and subject to the 
provisions of the Act; and 


(b) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 


3. Amon Stice is an individual whose address is 4025 Plym- 
outh Road, Louisville, Kentucky. 


4. Amon Stice directs, manages, and controls the corporate 
respondent. 


5. The corporate respondent’s average annual purchases ex- 
ceed $500,000. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such de- 
cision will be entered. 


ORDER 


Louisville Beef Processors, Inc. and Amon Stice, individually, or 
as an officer, director, agent or employee of Louisville Beef Proc- 
essors, Inc., or through any other corporate or other device or 
successor corporation, shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock ; 


(2) Failing to pay the full purchase price of livestock; 


(3) Operating as a packer in commerce while their current 
liabilities exceed their current assets; 


(4) Operating as a packer in commerce without filing and 
maintaining a reasonable bond or its equivalent. 


The provisions of this Order shall become effective on the first 
day after service of this Order on the respondents. 


Copies of this decision shall be served upon the parties. 
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(No. 18,035) 


In re LEE DROSSELMEYER. P&S Docket No. 5391. Decided August 
5, 1977. 


Answer — failure to file — admission of facts — Bonding requirements 
— failure to comply with — Sanction 


Where respondent wilfully violated the Act and the regulations in connection 
with his operations as a market agency thereunder as found herein, re- 
spondent is ordered to cease and desist from said violations, and re- 
spondent is suspended as a registrant under the Act until he is in full 
compliance with the bonding requirements thereof. 


Allan R. Kchn, for complainant. 
Respondent pro se, 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (9 CFR 202.1 
et seq.) governing proceedings under the Act were served upon 
respondent by the Hearing Clerk bv certified mail on January 14, 
1977. Respondent was informed in the letter of service that an an- 
swer should be filed pursuant to the Rules of Practice and that 
failure to answer would constitute an admission of all the ma- 


terial allegations contained in the Complaint, 
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Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the Complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as the Findings of 
Fact. 


This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Lee Drosselmeyer, hereinafter referred to as the re- 
spondent, is an individual doing business as Kingman Community 
Sales, with his principal place of business located at P.O. Box 189, 
Kingman, Kansas 67068. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Kingman Community Sales Co. Stockyard, Kingman, 
Kansas, posted under and subject to the provisions of the Act, 
hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on 
a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to buy and sell livestock in commerce. 


2. Based on the volume of business reported in his annual re- 
port as a market agency during the period April 1, 1975, through 
March 31, 1976, respondent was required, under the Act and the 
regulations, to increase from $30,000 to $45,000 the amount of 
bond or bond equivalent maintained to secure the performance of 
his market agency obligations. Respondent was notified by certi- 
fied mail of the required increase in his bond coverage. Nothwith- 
standing such notice, respondent has continued to engage in the 
business of a market agency selling livestock on a commission 
basis for the accounts of others in commerce, without furnishing 
the required bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
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U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When he has complied with such requirements, a 


supplemental order will be issued in this proceeding terminating 
the suspension. 


This order shall become effective on the sixth day after the De- 
cision and Order becomes final.* Copies hereof shall be served on 
the parties. 


Pursuant to the Amended Rules of Practice governing proceed- 
ings under the Packers and Stockyards Act, this Decision and 
Order becomes final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party here- 
to within 30 days after service, as provided in sections 202.9 (c) 
and 202.18 of the Rules of Practice, as amended. 





(No. 18,036) 


In re S & A LIVESTOCK, INC. P&S Docket No. 5408. Decided Au- 
gust 5, 1977. 


Bonding requirements — failure to comply with — wilful violation of 


§ 312(a) 


* The Decision and Order became final September 14, 1977.—Ed. 
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Where respondent wilfully violated Section 312(a) of the Act in connection 
with its operations as a dealer thereunder in failing to comply with the 
bonding requirements thereof, respondent is ordered to cease and desist 
from said violation. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that the respondent has wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (42 F.R. 743 
et seq.) governing proceedings under the Act were served upon 
respondent by the Hearing Clerk by certified mail. Respondent 
was informed in a letter of service that an answer should be filed 
pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material facts alleged in the 
Complaint. 


Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the Complaint, which are admitted by respondent’s failure to file 
an answer are adopted and set forth herein as findings of fact. 
Complainant has recommended that the respondent not be sus- 
pended as a registrant under the Act because the respondent has 
filed and is maintaining a surety bond to secure the performance 
of his livestock obligations under the Act. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 1.139 of the Rules of Practice (42 F.R. 748 et seq.). 


FINDINGS OF FACT 


1. (a) S & A Livestock, Inc., hereinafter referred to as the 
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respondent, is a corporation with its principal place of business 
located at North Orr Street, Tupelo, Mississippi 38801. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of its livestock obligations under the Act was ter- 
minated on September 23, 1976. Respondent was notified by cer- 
tified mail that if it continued its livestock operations without 
bond coverage or its equivalent as required under the Act and the 
regulations, it would be in violation of section 312 of the Act and 
sections 201.29 and 201.30 of the regulations promulgated there- 
under. Notwithstanding such notice, respondent has continued to 
engage in the business of a dealer, buying and selling livestock in 
commerce for its own account, without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30. 


ORDER 


Respondent, its successors, its officers, directors, agents and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations subject to the Act, shall 
cease and desist from engaging in any business in commerce in 
any capacity for which bonding is required under the Packers and 
Stockyards Act, as amended and supplemented, and the regula- 
tions, without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 











1508 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 1508 


This order shall be effective from the sixth day after the Deci- 
sion becomes final.* Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final 
without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after 
service, as provided in sections 1.142 and 1.145 of the Rules of 
Practice (42 Fed. Rey. 748 et seq.). 


(No. 18,037) 


In re DAVID ERIC WILES. P&S Docket No. 5412. Decided August 
5, 1977. 


Answer — failure to file — admission of facts — Bonding requirements ~ 
failure to comply with ~ Checks or drafts — insufficient funds — Failure 
to pay when due 


Where respondent wilfully violated the Act and the regulations in connection 
with his operations as a dealer thereunder as found herein, respondent is 
ordered to cease and desist from said violations. 


Jane Campana, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


* The Decision and Order became final September 15, 1977.—Ed. 


sp 
gil 


de: 
pr 


19’ 
ing 








eS oS 


st 


ion 
is 


yek- 


DAVID ERIC WILES 1509 
Cite as 36 A.D. 1508 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) hereinafter referred to as the Act, instituted by a Complaint 
filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that the respondent has wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (42 F.R. 743 
et seq.) governing proceedings under the Act were served upon 
respondent by the Hearing Clerk by certified mail. Respondent 
was informed in a letter of service that an answer should be filed 
pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained 
in the Complaint. 


Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the Complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 1.139 of the Rules of Practice (42 F.R. 743 et seq.). 


FINDINGS OF FACT 


1. (a) David Eric Wiles, hereinafter referred to as the re- 
spondent, is an individual whose address is Mouth-of-Wilson, Vir- 
ginia 24363. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce as a 
dealer for his own account within the meaning and subject to the 
provisions of the Act. 


2. Respondent, during the period January 6, 1976 to May 14, 
1976, was engaged in the business of a dealer, buying and sell- 
ing livestock in commerce for his own account, without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


3. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth in 
paragraph III(a) of the Complaint, purchased livestock in com- 
merce, and in purported payment therefor issued checks which 
were returned unpaid by the bank upon which they were drawn 
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because respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


(b) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth in 
paragraph III (a) of the Complaint, purchased livestock in com- 
merce and failed to pay, when due, the full purchase price of such 
livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from: 


1. Engaging in business, in commerce, in any capacity for 
which bonding is required under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.) and the regulations promulgated there- 
under (9 CFR 201.1 ef seq.) without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations; 


2. Issuing checks or drafts in purported payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts when presented for payment; and 


3. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall be effective from the sixth day after the Deci- 
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sion becomes final.* Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final 
without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after 
service, as provided in Sections 1.142 and 1.145 of the Rules of 
Practice (42 Fed. Reg. 743 et seq.). 


(No. 18,038) 


In re RAUL ANDRADE. P&S Docket No. 5398. Decided September 
20, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him 
for wilfully violating the Act and the regulations in connection with his 
operations as a dealer thereunder in failing to comply with the bonding 
requirements thereof, Respondent is ordered to cease and desist from said 
violation. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent de- 
cision provisions of the rules of practice applicable to this proceed- 
ing (7 CFR 1.138; 42 F.R. 745). 


* The Decision and Order became final September 15, 1977.—Ed. 
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The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Raul Andrade, hereinafter referred to as the respondent, is 
an individual, whose address is 3608 Dalehurst, Bakersfield, 
California 93220. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying livestock in com- 
merce on a commission basis; and 


(b) Registered with the Secretary of Agriculture as a | 


dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. 
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The provisions of this Order shali become effective on the sixth 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,039) 


In re GREG HENDRICKS. P&S Docket No. 5394. Decided August 4, 
1977. 


Answer — failure to file — admission of facts — Bonding requirements — 
failure to comply with — Failure to pay when due 


Where respondent wilfully violated the Act and the regulations in connec- 
tion with his operations as a dealer thereunder as found herein, respond- 
ent is ordered to cease and desist from said violations. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed by the Administrator, Packers and Stockyards Admin- 
istration, United States Department of Agriculture, charging that 
the respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 
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Copies of the Complaint and the Rules of Practice (9 CFR 202.1. 


et seq.), governing proceedings under the Act were served upon 
respondent by the Hearing Clerk by certified mail on February 1, 
1977. Respondent was informed in a letter of service that an an- 
swer should be filed pursuant to the Rules of Practice and that 
failure to answer would constitute an admission of all the material 
allegations contained in the Complaint. 


Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the Complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as Findings of Fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Greg Hendricks, hereinafter referred to as the re- 


spondent, is an individual whose address is Auxvasse, Missouri _ 


65231. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying and selling livestock in com- 
merce for his own account as a dealer within the meaning and 
subject to the provisions of the Act. 


2. Respondent, during the period January 7, 1976 to May 5, 
1976, engaged in the business of a dealer, buying and selling live- 
stock in commerce for his own account, without filing and main- 
taining a reasonable bond or its equivalent, as required under the 
Act and the regulations. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph 38 of the Complaint, purchased livestock and failed to ac- 
cept or make funds available to pay drafts which he issued in 
purported payment for livestock purchased in commerce. 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph 4 of the Complaint, purchased livestock in commerce and 
in purported payment thereof tendered drafts drawn by others on 
third parties and issued other drafts which were refused by the 
firm upon which drawn and endorsed checks from third parties 
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which were returned by the bank on which the checks were drawn 
because the issuer had stopped payment on said checks. 


5. (a) Respondent, on or about the dates and in the transac- 
tions set forth in paragraph 5 of the Complaint and in the trans- 
actions specified in Findings of Fact 3 and 4, purchased livestock 
in commerce and failed to pay, when due, the full amount of the 
purchase price of such livestock. 


(b) As of May 10, 1976, there remained a total of 
$211,892.85 unpaid on livestock purchased. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). 


By reason of the facts set forth in Findings of Fact 3, 4 and 5 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43 (b) ). 


ORDER 


Respondent shall cease and desist from: 


(1) Engaging in any business in commerce in any capacity 
for which bonding is required under the Packers and Stockyards 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regu- 
lations ; 


(2) Issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts; and 


(3) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective from the sixth day after the 
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Decision and Order becomes final.* Copies hereof shall be served 
on the parties. 


Pursuant to the Amended Rules of Practice governing proceed- 
ings under the Packers and Stockyards Act, this Decision and 
Order becomes final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in sections 202.16 
and 202.18 of the Rules of Practice, as amended. 


(No. 18,040) 


In re A. ARENA & SONS, INC. P&S Docket No. 5477. Decided Au- 
gust 26, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations in connection with its opera- 
tions as a packer thereunder in failing to comply with the bonding re- 
quirements thereof. Respondent is ordered to cease and desist from said 
violation. 


Mary Ellen Reese, for complainant. 
J. Timothy Nealan, Framingham, MA, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint and Notice of 
Hearing filed by the Acting Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
alleging that the respondent violated the Act and the regulations 


issued thereunder (9 CFR 201.1 et seq.). This decision is entered © 


* The Decision and Order became final September 20, 1977.—Ed. 
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pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose 
of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. A. Arena & Sons, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business 
located at Hopkington, Massachusetts, with a mailing address of 
159 Ash Street, Hopkington, Massachusetts 01748. 


2. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the 
provisions of the Act; and 


(b) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000.00. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent A. Arena & Sons, Inc., its officers, directors, 
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agents, employees, successors and assigns, directly or through any 
corporate or other device, in connection with its operations as a 
packer, shall cease and desist from engaging in the business of a 
packer, in commerce, without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondent. 


(No. 18,041) 


In re M & R PACKING COMPANY. P&S Docket No. 5433. Decided 
September 28, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations in connection with its opera- 
tions as a packer thereunder in failing to comply with the bonding re- 
quirements of the Act. Respondent is ordered to cease and desist from 
said violation. 


James A. Brennan, for complainant. 
Barry D. Greene, Hartford, CT, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint and Notice of 
Hearing filed by the Acting Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
alleging that the respondent wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 e¢ seq.). This deci- 
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sion is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138; 42 
F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose 
of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1M & R Packing Company, hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at 666 Windsor Street, Hartford, Connecticut 06101. 


2. Respondent is, and at all times material herein, was: 


(a) <A packer, within the meaning of and subject to the 
provisions of the Act; and 


(b) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter and manufacturing or preparing 
meats or meat food products for sale or shipment in commerce. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent M & R Packing Company, its officers, directors, 
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agents, employees, successors and assigns, directly or through any 
corporate or other device, in connection with its operations as a 
packer, shall cease and desist from engaging in the business of a 
packer, in commerce, without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon the respondent. Copies of this decision shall be 
served upon the parties. 


(No. 18,042) 


In re SOUTHERN LIVESTOCK, INC. P&S Docket No. 5411. Decided 
September 29, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for vio- 
lating the Act and the regulations in connection with its operations as a 
dealer thereunder as found herein. Respondent is ordered to cease and 
desist from said violations and respondent is suspended as a registrant 
under the Act until it demonstrates that it is no longer insolvent. 


John E. Ford, for complainant. 
George Carr, Blakeland, FL, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
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sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Southern Livestock, Inc., herein referred to as the respond- 
ent, is a corporation with its principal place of business located in 
Lakeland, Florida, and whose business mailing address is P. O. 
Box 26, Lakeland, Florida 33802. 


2. Respondent, at all times material herein, was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors, and assigns, directly or through any corporate or other de- 
vice, in connection with its operations subject to the Act, shall 
cease and desist from: 


1. Operating subject to the Act while its current liabilities 
exceed its current assets; 


2. Failing to pay, when due, the full purchase price for live- 
stock purchased in commerce; and 


3. Failing to timely honor drafts drawn on its account for 
livestock purchased in commerce when such drafts are presented 
for payment. 
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Respondent is suspended as a registrant under the Act until 
such time as it demonstrates that it is no longer insolvent. When 
respondent demonstrates that it is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating this 
suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 18,043) 


In re BRECKENRIDGE AUCTION & SALES Co., a corporation, and 
WARREN LYTLE, an individual. P&S Docket No. 5114. De- 
cided August 29, 1977. 


Accounts and records ~— incomplete or incorrect — Evidence — evaluation 
of — Record keeping order — issuance of — Custodial account for ship- 
pers proceeds ~— misuse of and failure to maintain in conformity with regu- 
lations — Purchaser — failure to disclose full and correct identity of — 
Sanctions 


Where respondents violated the Act and the regulations in connection with 
their operations as a dealer thereunder as found herein, respondents are 
ordered to cease and desist from said violations. The corporate respond- 
ent is suspended as a registrant under the Act for a period of 7 days. 
The individual respondent is suspended as a registrant under the Act 
for 21 days. 


Dorothea A. Baker, Administrative Law Judge. 
Terrance J. Wear, for complainant. 
William B. Deas, Kansas City, MO, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), in which Administrative 
Law Judge Dorothea A. Baker filed an initial Decision and Order 
on May 16, 1977, suspending respondent Breckenridge for seven 
days for failing to properly use and maintain its Custodial Ac- 
count for Shippers’ Proceeds, financing a dealer, employing a 
dealer who engages in business transactions at the market, per- 
mitting a person managing the market to purchase livestock at the 
market as a dealer, and issuing accounts of sale to consignors 
which failed to disclose the identity of the purchaser and his 
business or financial relationship with the respondent. 


Judge Baker also suspended resnondent Lytle for 21 days, and 
thereafter until he demonstrates that he is no longer insolvent, 
because he engaged in business as a dealer while insolvent. 


Resnondents did not apneal. However. complainant annealed to 
the Judicial Officer. to whom final administrative authority has 
been delerated to decide the Denartment’s cases subiect to the 
Administrative Procedure Act (37 F.R. 28475: 38 F.R. 10795; 
42 FR. 4395).1 Complainant alleves on anneal that Judge Baker 
erred (1) bv failine to find that respondent Lytle failed to keep 
adequate records: (2) bv failing to require respondent Brecken- 
ridve to “keen and maintain accounts.” records and memoranda 
which fnilv and correctlv disclose all transections pertaining to 
its market agenev business.” notwithstandine the fact that she 
found that resnondent Breckenridge “knowinglv sold livestock to 
respondent Lytle, its president and principal shareholder, with- 
out disclosine to the livestock consienors on their accounts of sale 
the full identitv of respondent Lvtle and the nature of the busi- 
ness relationship between respondents Rreckenridse and Lytle’; 
and (3) in the reasons given for reducing complainant’s recom- 
mendation for a 21-dav suspension order as to respondent Breck- 
enridge to seven davs. (Complainant does not challenge the leneth 
of the seven-dav suspension order at this time, but merely the 
rationale for such suspension.) 


1 The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450¢), and Reorganization Plan No. 2 of 1953 (5 U.S.C, 1970 
ed, Appendix, p. 550), The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 8 years’ trial 
litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Offiser, and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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Complainant does not challenge Judge Baker’s findings of fact 
except for the absence of a finding that respondent Lytle failed to 
keep adequate records. Respondents, in their opposition to com- 
plainant’s appeal, fully support Judge Baker’s findings of fact. 
Accordingly, Judge Baker’s findings of fact are adopted verbatim 
herein. However, since I agree with complainant’s contentions on 
appeal, an additional finding of fact, No. 17, is included relating 
to respondent Lytle’s failure to keep adequate accounts and 
records. 


FINDINGS OF FACT 


1. Breckenridge Auction and Sales Co. is a corporation with 
its principal place of business located at Breckenridge, Michigan. 


2. Respondent Breckenridge, at all times material herein, was 
engaged in the business of selling livestock in commerce on a com- 
mission basis and registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce on a commission 
basis. 


3. Warren Lytle is an individual with his principal place of 
business located at Breckenridge, Michigan, and, at all times 
material herein, was engaged in the business of a dealer in live- 
stock, buying and selling livestock in commerce for his own ac- 
count and on commission. Respondent Lytle was registered with 
the Secretary of Agriculture as a dealer to buy and sell livestock 
in commerce with the following restriction: 


“Registered to engage in business as a dealer, buying & selling in 
commerce with the provision that no purchases on a dealer basis will 
be made from consignments to market agencies, selling on commis- 
sion, in which this dealer registrant is an owner or officer, and that 
any dealer sales through such market agencies will be in accord- 
ance with the regulations.” 


4. As herein pertinent, respondent Lytle is president and man- 
ager of respondent Breckenridge. He is joint owner with his wife 
Marie Lytle of 38 shares (76 percent) of the outstanding 50 
shares of respondent Breckenridge. 


5. Mrs. Dorothy Bushre has been employed at respondent 
Breckenridge for a period of at least 20 years. In 1974 she became 
the Secretary-Treasurer and office manager and is presently em- 
ployed with the corporation in that capacity. Respondent Brecken- 
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ridge also engages the services of a Certified Public Accountant. 


6. As of October 31, 1974, respondent Breckenridge had out- 
standing checks drawn on its Custodial Account for Shippers’ 
Proceeds in the amount of $119,998.60 and had to offset such 
checks, cash in said account in the amount of $5,161.92. Said re- 
spondent at that time had proceeds receivable of $28,959.16 and 
had no deposits in transit. This resulted in a deficiency of 
$34,840.55 in funds available to pay shippers their proceeds. 


7. As of November 25, 1974, respondent Breckenridge had 
outstanding checks drawn on its Custodial Account for Shippers’ 
Proceeds in the amount of $85,941.52 and had to offset said 
checks, cash in said account in the amount of $29,151.51. Said 
respondent at that time had no deposits in transit and had no 
current proceeds receivable. This resulted in a deficiency of 
$56,790.01 in funds available to pay shippers their proceeds. 


8. As of March 31, 1975, respondent Breckenridge had out- 
standing checks drawn on its Custodial Account for Shippers’ 
Proceeds in the amount of $119,998.60 and had to offset such 


. checks, cash in said account in the amount of $5,178.77. Said re- 


spondent at that time had proceeds receivable of $63,179.84 and 
deposits in transit of $16,799.44. This resulted in a deficiency of 
$34,840.55 in funds available to pay shippers their proceeds. 


9. During the period from October 31, 1974, through March 
31, 1975, respondent Breckenridge allowed respondent Lytle to 
purchase livestock at its auction market. Respondent Lytle did 
not promptly pay for this livestock and respondent Breckenridge 
made no effort to collect such overdue accounts from respondent 
Lytle within the time frame mandated by section 201.438 of the 
regulations (9 C.F.R. § 201.48). In essence, respondent Brecken- 
ridge was financing and extending credit to resnondent Lytle. 
During this same period respondent Breckenridge failed to deposit 
in its cuustodial account, within the time prescribed by the regu- 
lations, an amount equal to the proceeds receivable generated 
from the sale of consigned livestock. 


10. During the period from October 31, 1974, through March 
31, 1975, respondent Breckenridge failed to maintain and properly 
use its Custodial Account for Shippers’ Proceeds. 


11. Resnondent Breckenridge, at all times material herein, 
permitted its president. respondent Lytle, a registered dealer, to 
purchase livestock at the stockyard owned and operated by re- 
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spondent Breckenridge. Respondent Breckenridge utilized the serv- 
ices of respondent Lytle in the conduct of respondent Brecken- 
ridge’s market agency operations. 


12. Respondent Breckenridge, at all times material herein, 
knowingly sold livestock to respondent Lytle, its president and 
principal shareholder, without disclosing to the livestock con- 
signors on their accounts of sale the full identity of respondent 
Lytle and the nature of the business relationship between respond- 
ents Breckenridge and Lytle. 


18. As of December 31, 1974, respondent Lytle had current 
liabilities totalling $152,443.02 and current assets totalling 
$34,026.79, resulting in an excess of current liabilities over cur- 
rent assets of $118,416.23. As of December 31, 1974, respond- 
ent Lytle was insolvent within the meaning of the Act and 
regulations. 


14. As of April 30, 1975, respondent Lytle had current lia- 
bilities totalling $146,048.55 and current assets totalling 


$38,449.97, resulting in an excess of current liabilities over cur- — 


rent assets of $107,598.58. As of April 30, 1975, respondent Lytle 
was insolvent within the meaning of the Act and regulations. 


15. During the period from December 31, 1974 through April 
30, 1975, respondent Lytle engaged in the business of a dealer in 
commerce, purchasing livestock and issuing checks in payment 
therefor even though his current liabilities exceeded his current 
assets. 


16. Both parties have indicated on brief that, as a result of 
a separate proceeding in the United States District Court, Eastern 
District of Michigan, Northern Division, held on November 17, 
1976, the respondent Breckenridge has demonstrated that the 
shortage in its custodial account has been eliminated. 


17. Respondent Lytle, at all times material herein, failed to 
keep accounts and records which fully and correctly disclosed all 
transactions which were a part of his dealer business, in that said 
respondent failed to keep a complete and accurate record of the 
number of head of each class of livestock purchased or disposed 
of each day, the prices paid or received therefor and the charges 
made for services rendered in connection therewith. 
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V- CONCLUSIONS 
n- 
I 
in, 
nd Judge Baker concluded that complainant failed to prove the 
n- record-keeping violation as to respondent Lytle, stating (Initial 
nt Decision, p. 13) : 
.d- 


The complainant relies upon the testimony of Mr. Levno that cer- 
tain records which he sought were lost or could not be found and 
the witness stated that the respondent Lytle’s records were incom- 

nt plete. In addition, a few check stubs were introduced into evidence. 
However, the record also shows that respondent Lytle’s accounts 


ng pertaining to his dealer activities were examined by an investigating 
ar witness and a work sheet prepared. Supposedly this was done from 
id- respondent Lytle’s records. An overall evaluation of the evidence of 
nd record leads to the conclusion that the complainant has not borne its 
burden of proof in establishing a violation of section 201.46 of the 
regulations and section 401 of the Act. 
jia- Delwyn Levno, who is a Certified Public Accountant and the 
ing Supervisory Auditor of complainant’s Indianapolis office, testi- 
ur- _— fied that he examined the records made available by respondent 
tle Lytle and that “they were not complete. There were documents, 
invoices missing” (Tr. 213-214; see, also, Tr. 207-214). Respond- 
ent Lytle was asked on cross-examination whether he recalled 
oril whether or not Mr. Levno was able to find copies of all of the 
- in records for which he was looking during his investigation of Mr. 
ent Lytle, and he replied, “No, I don’t recall” (Tr. 457). Hence re- 
ent spondent Lytle did not contradict Mr. Levno’s testimony. 


Judge Baker dismisses the uncontradicted testimony by a Cer- 
t of tified Public Accountant that there were missing documents be- 
ern cause she supposes that a worksheet as to respondent Lytle’s 
4%, dealer accounts “was done from respondent Lytle’s records.” But 
the since complainant’s investigators also audited respondent Breck- 
enridge’s records and questioned Mrs. Bushre, respondent Breck- 
enridge’s Secretary-Treasurer and Office Manager (Tr. 20, 29, 
1 to 34-36, 103, 106-107, 197, 320, 336), I infer, as complainant con- 
1 all tends, that complainant learned the details of certain transac- 
nial tions between respondents Lytle and Breckenridge from Mrs. 
the Bushre’s statements and respondent Breckenridge’s records, 
eel rather than from respondent Lytle’s records. 


rges Since both registrants (Breckenridge and Lytle) were required 


to keep records of their transactions with each other (7 U.S.C. 
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221, 9 CFR 201.46), the fact that complainant could piece to- 
gether the whole story of their transactions with each other after 
examining the records of both registrants and talking to the Of- 
fice Manager of respondent Breckenridge affords no basis for a 
reasonable inference that a worksheet or other exhibits relating 
to such transactions were “done from respondent Lytle’s records.” 


Accordingly, although I give great weight to the evaluation of 
the evidence by Administrative Law Judges (see, e.g., In re 
Whaley and Groover, 35 Agr Dec 1519, 1521 (1975) ), it is appro- 
priate in this case to find that respondent Lytle failed to keep ac- 
counts and records which fully and correctly disclosed all of his 
livestock dealer transactions, notwithstanding the fact that Judge 
Baker failed to make such a finding.2 An appropriate cease and 
desist order is, therefore, included as to this violation. 


II 


The cease and desist order issued by Judge Baker would re- 


quire respondent Breckenridge to cease and desist, inter alia, from 


(Initial Decision, p. 16) : 


6. Issuing accounts of sale to consignors of livestock which fail 
to disclose the full, true and correct identity of the purchaser of the 
consigned livestock and the business or financial relationship, if 
any, between the purchaser and respondent; 


However, complainant requested, in addition, that the follow- 
ing order be issued: 


Respondent Breckenridge shall keep and maintain accounts, rec- 
ords and memoranda which fully and correctly disclose all transac- 
tions pertaining to its market agency business, including, but not 
limited to, accounts of sale which disclose the full, true and correct 
identity of the purchaser of consigned livestock and the business or 
financial relationship, if any, between the purchaser and respondent. 
Additionally, respondent Breckenridge shall maintain a market sup- 
port register setting out an accurate record of the number and 
weight of livestock bought, sold, or otherwise disposed of in market 
support transactions each business day, the prices paid or received 
therefor, and the charges made for services rendered in connection 


therewith. 


2 See, eg., F.C.C. v. Allentown Broadcasting Co., 349 U.S. 358, 364-365; Universal Camera 
Corp. v. Labor Bd., 340 U.S. 474, 492-497; Radio Comm’n v. Nelson Bros, Co., 289 U.S. 266, 
285-286; Southern Nat. Mfg. Co., Inc, v. Environmental Pro. Agcy., 470 F.2d 194, 197 (C.A. 
8); Retail, Wholesale and Department Store U. v. N.L.R.B., 466 F.2d 880, 887 (C.A, D.C.); 
OKC Corp. v. F. T. C., 455 F.2d 1159, 1162-1163 (C.A. 10); Nix v. N.L.R.B., 418 F.2d 1001, 
1008 (C.A. 5); Joy Silk Mills v. National Labor Relations Board, 185 F.2d 782, 742 (C.A.D.C.), 
certiorari denied, 341 U.S. 914; Canteen Corp., 32 AdL 2d 768, 769-773 (NLRB, 1973); Davis, 


Administrative Law Treatise (1958 and 1970 Supp.), § 10.04. 
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Since Judge Baker’s finding that respondent Breckenridge 
“knowingly sold livestock to respondent Lytle, its president and 
principal shareholder, without disclosing to the livestock con- 
signors on their accounts of sale the full identity of respondent 
Lytle and the nature of the business relationship between re- 
spondents Breckenridge and Lytle” (Finding 12, supra) is not 
challenged on appeal, complainant’s requested order provision is 
authorized by the Act. Specifically, the Act provides, in addition 
to cease and desist authority (7 U.S.C. 213(b)), that (7 
U.S.C. 221) : 


Whenever the Secretary finds that the accounts, records, and 
memoranda of any such person do not fully and correctly disclose 
all transactions involved in his business, the Secretary may pre- 
scribe the manner and form in which such accounts, records, and 
memoranda shall be kept * * *. 


The Act provides a much greater penalty for violating a record- 
keeping order (7 U.S.C. 221), such as requested by complainant, 
than for violating a cease and desist order (7 U.S.C. 215). This 
is because accurate records kept by the regulated industry are so 
essential to effective enforcement of a Federal regulatory pro- 
gram. See, e.g., United States v. Ruzicka, 329 U.S. 287, 288-289; 
United States v. Darby, 312 U.S. 100, 124-125; Electric Bond Co. 
v. Comm’n., 303 U.S. 419, 489; Interstate Commerce Commission 
v. Goodrich Transit Co., 224 U.S. 194, 204-216; Baltimore & Ohio 
RR. v. Interstate Com., 221 U.S. 612, 620-623; Hyatt v. United 
States, 276 F.2d 308, 312 (C.A. 10) ; Panno v. United States, 203 
F.2d 504, 510 (C.A. 9); United States v. Turner Dairy Co., 166 
F.2d 1 (C.A. 7), certiorari denied, 335 U.S. 813; United States v. 
Turner Dairy Co., 162 F.2d 425, 425-428 (C.A. 7), certiorari 
denied, 332 U.S. 836; Bartlett Frazier Co. v. Hyde, 65 F.2d 350 
(C.A.7), certiorari denied, 290 U.S. 654. 


Accordingly, the recordkeeping order requested by complain- 
ant will be issued. 


III 


Since neither party appealed the length of the seven-day sus- 
pension order as to respondent Breckenridge, complainant’s 
challenge as to the rationale for such order is relevant only with 
respect to future cases. Complainant agrees that a seven-day 
Suspension order is now sufficient to serve as an effective deter- 
rent and to effectuate the purposes of the Act inasmuch as re- 
spondent Lytle has given up his ownership and managerial inter- 
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ests in respondent Breckenridge, and new management is now in 


charge of respondent Breckenridge. 


Judge Baker reduced complainant’s requested 21-day suspen- 
sion as to respondent Breckenridge to seven days because (1) the 
shortage in its custodial account was ultimately eliminated; (2) 
complainant did not prove the alleged violation as to respondent 
Lytle’s recordkeeping violation; (3) there was a considerable 
lapse of time from the date of the violations proven to the oral 
hearing; and (4), although the violations were wilful, there is no 
evidence of evil intent or motive on the part of respondents. 


I agree with complainant that these considerations were not 
relevant in determining the length of respondent Breckenridge’s 
suspension order. 


First, where a market agency has a shortage in its custodial ac- 
count at the time the final order is issued, its registration is sus- 
pended for an appropriate definite period based on the past viola- 
tions and, further, until such shortage is eliminated. Where the 


shortage has been eliminated by the time of the final order, the . 


indefinite suspension provisions are not included (see, e.g., In re 
Sechrist Sales Company, 36 Agr Dec 665, 666 (1977) ). But that 
is not a mitigating circumstance which warrants reducing the 
definite suspension period for the past violations. 


Second, respondent Lytle and respondent Breckenridge are 
separate respondents and separately registered. The suspnesion 
period as to each respondent should be determined solely by the 
violations committed by that respondent. Accordingly, even if one 
of the alleged violations as to respondent Lytle had not been 
proven, that would not warrant reducing the suspension period 
as to respondent Breckenridge. In addition, as stated above, Judge 
Baker erred in concluding that one of the alleged violations as to 
respondent Lytle (relating to his failure to keep complete records) 
was not proven. 


Third, the lapse of time from the date of respondent Brecken- 
ridge’s violations to the oral hearing was adequately explained. 
The original complaint related solely to respondent Breckenridge. 
But when it was later discovered that violations had been com- 
mitted by Warren Lytle, who was president, manager and part 
owner of rescpondent Breckenridge, and that a consolidated pro- 
ceeding was appropriate, the hearing was delayed pending com- 
plete investigation of respondent Lytle’s violations and the filing 


wil 


the 

part, 
stoch 
pens 
deter 
cited 
4. § 
Main 
Dec 

5) 31 


1914 
1255 
ton ] 
(1974 





yen- 
the 
(2) 
lent 
able 
oral 
3 no 


not 
ge’s 


| ac- 
sus- 
iola- 

the 


the. 


n Te 
that 
the 


are 
sion 
r the 
" one 
been 
riod 
udge 
as to 
rds) 


*ken- 
ined. 
idge. 
com- 
part 

pro- 
com- 
riling 


BRECKENRIDGE AUCTION & SALES CO. 1531 
Cite as 36 A.D. 1522 


of an amended complaint. Moreover, although administrative 
delay is a matter of concern which is receiving the present atten- 
tion of the Secretary, it is not the policy of this Department to 
reduce the suspension period that otherwise would have been im- 
posed in a case because of administrative delay. 


Finally, a violator’s registration may be suspended in cases of 
wilfulness without giving prior notice and an opportunity to dem- 
onstrate or achieve compliance with all lawful requirements (5 
U.S.C. 558). It is well settled that it is not necessary to prove evil 
intent or motive in order to establish that a violation is wilful 
(see the cases cited in In re Henry S. Shatkin, 34 Agr Dec 296, 
298-314 (1975) ). Although evil intent or motive might warrant 
increasing the suspension period usually ordered for a particular 
violation, the absence of evil intent or motive is not a basis for 
reducing such suspension period. Even where there is no evil 
motive or intent, it is the Department’s policy in all of the regu- 
latory programs administered by the Department to impose severe 
sanctions for serious violations to serve as an effective deterrent 
not only to the individual respondents but also to other potential 
violators.4 


The 21-day suspension order originally recommended by com- 
plainant was appropriate in view of the serious nature of respond- 
ent Breckenridge’s violations. See, e.g., In re James J. Miller, 33 
Agr Dec 53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 
1088, 1089 (C.A. 5). The circumstances relied upon by Judge 
Baker to reduce the suspension period were not relevant. But 
since complainant now agrees that a seven-day suspension order 
is appropriate in view of the change in ownership and manage- 
ment of respondent Breckenridge, the seven-day suspension period 
will be ordered, with the customary provisions added to prevent 


3 Although the lapse of time between the violations and the final decision might be one of 


the circumstances leading to the conclusion that no suspension order should be issued in a 
particular case, as distinguished from a reduced suspension period (see In re Corona Live- 
stock Auction, Inc., 86 Agr Dec ——— (decided August 5, 1977), appeal pending), if a sus- 
pension order is to be issued, it should always be sufficiently long to serve as an effective 
deterrent to future violations by the respondent or by other potential violators (see the cases 
cited, infra, fn. 4). 

4. See, eg., In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. 
Maine Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Produce, 34 Agr 
Dec 160, 781 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 
5);In re J. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed sub nom. J. Acevedo & 
Sons v. United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 Agr Dec 1884, 
1914 (1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 
1255 (C.A. 5); Im re Trenton Livestock, 383 Agr Dec 499, 539 (1974), affirmed sub nom. Tren- 
ton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re James J. Miller, 88 Agr Dee 58, 64 
(1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5). 
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evasion (see, e.g., In re Sechrist Sales Company, 35 Agr Dec 665, 
666, 677 (1977) ). 


ORDER 


Respondent Breckenridge Auction & Sales Co., its officers, 
directors, agents, employees, successors and assignees, directly or 
through any corporate or other device, in connection with its 
operations as a market agency and stockyard within the meaning 
of such terms as defined in the Act, shall cease and desist from: 


1. Failing to deposit in its Custodial Account for Shippers’ 
Proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42 (c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock ; 


2. Failing to otherwise maintain its Custodial Account for 
Shippers’ Proceeds in conformity with the provisions of § 201.42 
of the regulations (9 CFR 201.42) ; 


3. Financing purchases of livestock for its own account with } 


shippers’ proceeds; 


4. Employing in any capacity a dealer or market agency, or 
any employee of such dealer or market agency, when such dealer, 
market agency, or employee of such dealer or market agency en- 
gages in business transactions at respondent market agency and 
stockyard; 


5. Permitting persons engaged in the management of the auc- 
tion market to purchase consigned livestock for their own account 
for any purpose; 


6. Issuing accounts of sale to consignors of livestock which fail 
to disclose the full, true and correct identity of the purchaser of 
the consigned livestock and the business or financial relationship, 
if any, between the purchaser and respondent; 


7. Using shippers’ proceeds for purposes of its own, including 
the extension of credit to its customers; 


8. Entering into any agreement, formal or tacit, by which 
respondent finances the business operations of a dealer. 


Respondent Breckenridge shall keep and maintain accounts, 
records and memoranda which fully and correctly disclose all 
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transactions pertaining to its market agency business, including, 
but not limited to, accounts of sale which disclose the full, true and 
correct identity of the purchaser of consigned livestock and the 
business or financial relationship, if any, between the purchaser 
and respondent. Additionally, respondent Breckenridge shall 
maintain a market support register setting out an accurate record 
of the number and weight of livestock bought, sold, or otherwise 
disposed of in market support transactions each business day, the 
prices paid or received therefor, and the charges made for serv- 
ices rendered in connection therewith. 


Respondent Breckenridge is suspended as a registrant under the 
Act for a period of seven days. 


Respondent Warren Lytle, individually or through any cor- 
porate or other device, shall cease and desist from engaging in the 
business of a dealer in commerce during any period in which his 
current liabilities exceed his current assets. 


Respondent Warren Lytle shall keep and maintain accounts, 
records and memoranda which fully and accurately disclose all 
transactions pertaining to his dealer business, including, but not 
limited to, a record of the number, class and weight of livestock 
bought, sold, or otherwise disposed of each day, the prices paid 
or received therefor and the charges made for services rendered 
in connection therewith. 


Respondent Warren Lytle is suspended under the Act for a 
period of 21 days and thereafter until such time as he demon- 
strates he is no longer insolvent. When respondent Lytle demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension. 


The cease and desist provisions of this Order shall become effec- 
tive as to each respondent on the day after service of this Order 
on such respondent. The suspension provisions of this Order shall 
become effective as to each respondent on the 15th day after serv- 
ice of this Order upon such respondent: Provided, however, that 
if by any means or device whatever, all or part of the suspension 
period is not effectively served during the period indicated above, 
the effective date of the beginning of the suspension period (or 
the part thereof not effectively served) shall be (i) the date fixed 
by a court of competent jurisdiction which issues an appropriate 
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order with respect thereto, or (ii) upon a showing made by com- 
plainant that it is not likely that such an order will be entered by 
any court, the date subsequently fixed by the Judicial Officer 
(jurisdiction is hereby retained by the Judicial Officer indefi- 
nitely for this limited purpose). 


(No. 18,044) 


In re KENT MaAuck. P&S Docket No. 5419. Decided August 29, 
1977. 


Order striking Decision and Order Upon Admission of Facts by Reason 
of Default 


Allan R. Kahan, for complainant. 
James Brennan, Rapid City, SD, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


A Decision and Order Upon Admission of Facts by Reason of 
Default was signed and filed on August 5, 1977. Respondent has 
now filed a Consent Decision in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remain- 
ing allegations, waives oral hearing and further procedure, and 
consents and agrees to the entry of the decision. THEREFORE, 
it is hereby ORDERED, that the Decision and Order Upon Ad- 
mission of Facts by Reason of Default is hereby withdrawn. 
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(No. 18,045) 


In re KENT MAuck. P&S Docket No. 5419. Decided August 29, 
1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him 
for violating the Act and the regulations in connection with his opera- 
tions as a dealer thereunder as found herein. Respondent is ordered to 
cease and desist from said violations. 


Allan R. Kahan, for complainant. 
James Brennan, Rapid City, SD, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfullv violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, ne‘ther admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Kent Mauck, hereinafter referred to as the respondent, is 
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an individual whose address is Box 292, Mobridge, South Dakota 
57601. 


2. Respondent, at all times material herein, was engaged in 
the business of buying and selling livestock in commerce as a deal- 
er for his own account within the meaning and subject to the 
provisions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent shall cease and desist from: 


1. Engaging in business in commerce in any capacity for 
which bonding is required under the Act and regulations without 
furnishing and maintaining a reasonable bond,or its equivalent, 
as required by the Act and regulations; 


2. Issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts; and 


3. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 
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(No. 18,046) 


In re HARRIS L. MooRE. P&S Docket No. 5467. Decided August 29, 
1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a market agency thereunder with respect to his financial status, ac- 
counts and records and custodial account for shippers proceeds as found 
herein. Respondent is suspended as a registrant under the act for 30 
days, and thereafter until the deficit in his custodial account is elim- 
inated. 


Jane Campana, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


FINDINGS OF FACT 


1. Harris L. Moore, d/b/a Northeast Georgia Livestock Auc- 
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tion Barn, herein referred to as the respondent, is an individual 
whose home mailing address is Route 2, Dawsonville, Georgia 
30534. 


2. Respondent at all times material herein was: 


(a) Engaged in the business of conducting and operating 
the Northeast Georgia Livestock Auction Barn stockyard, Gaines- 
ville, Georgia, a posted stockyard under the Act, herein referred to 
as the stockyard. 


(b) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a 
market agency to sell livestock on a commission basis in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 


parties having agreed to the entry of this decision, such decision ” 


will be entered. 


ORDER 


Respondent Harris L. Moore shall cease and desist from: 


1. Failing to maintain his “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of Section 201.42 of 
the Regulations (9 CFR 201.42) ; 


2. Using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes of 
his own or purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; 


3. Issuing checks in payment for consigned livestock sold in 
commerce without having and maintaining sufficient funds to pay 
such checks on deposit in the bank account from which such checks 
are to be paid; 


4. Failing to pay when due to the consignors the net proceeds | 
resulting from the sale of consigned livestock in commerce on 4 | 


commission basis. 
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Respondent shall keep, or cause to be kept, accounts, records 
and memoranda which fully and correctly disclose all transactions 
involved in his business under the Act, including (a) a general 
ledger of accounts showing assets, liabilities, income, expenses and 
net worth or capital; (b) a cash receipts journal; and (c) a cash 
disbursements journal. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he shall demon- 
strate he is no longer insolvent and that the deficit in his “Custo- 
dial Account for Shippers’ Proceeds” has been eliminated. When 
respondent has demonstrated that he is no longer insolvent and 
that the deficit in his custodial account has been corrected, a sup- 
plemental order will be issued in this proceeding terminating the 
suspension, after the expiration of the 30 day period. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent: Provided, how- 
ever, that if by any means or device whatever, all or part of the 
suspension period is not effectively served during the period indi- 
cated above, the effective date of the beginning of the suspension 
period (or the part thereof not effectively served) shall be the 
date fixed by a court of competent jurisdiction which issues an ap- 
propriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,047) 


In re JAMES BEECHLEY. P&S Docket No. 5472. Decided August 
30, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operation 
as a market agency and dealer thereunder as found herein. Respondent 
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is ordered to cease and desist from said violations and respondent is sus- 
pended as a registrant under the Act for 30 days and thereafter until 
he is no longer insolvent. 


Allan R. Kahan, for complainant. 
Don Freemeyer, Cheyenne Wells, CO, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, Uni- 
ted States Department of Agriculture, alleging that the financial 
condition of the respondent does not meet the requirements of the 
Act, and that he wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decisions is entered 
pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138 (42 F.R. 745) ). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) James Beechley, hereinafter referred to as the re- 
spondent, is an individual, whose address is 327 Seventh, Burling- 
ton, Colorado. 


(b) Respondent is, and at all times material was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account. 


(2) Registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts when presented for payment; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days and thereafter until such time as he 
demonstrates that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension. 


The provisions of this Order shall become effective on the sixth 
day after service of this decision on the respondent: Provided, 
however, that if by any means of device whatever, all or part of 
the suspension period is not effectively served during the period 
indicated above, the effective date of the beginning of the suspen- 
sion period (or the part thereof not effectively served) shall be 
the date fixed by a court of competent jurisdiction which issues 
an appropriate order with respect thereto. 


Copies hereof shall be served upon the parties. 
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(No. 18,048) 


In re WILLIAM SEELKE. P&S Docket No. 5399. Decided July 14, 
1977. 


Answer — failure to file — admission of facts — Checks or drafts ~ 
irsufficient funds ~ Net proceeds — failure to pay when due and in full 
— Custodial account for shippers proceeds — failure to maintain and to 
use in conformity with the regulations — Sanction 


Where respondent violated the Act and the regulations in connection with 
his operations as a market agency and dealer thereunder as found here- 
in, respondent is ordered to cease and desist from said violations, and 
respondent is suspended as a registrant under the Act for 14 days. 


James Brennan, for complainant. 
Norman M. Iverson, Arkansas City, KS, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. §181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed with the Hearing Clerk on February 3, 1977, by the 
Acting Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 
1.130 et seq.) governing proceedings under the Act were served 
upon respondent on February 28, 1977, by the Hearing Clerk by 
certified mail. Respondent was informed in a letter of service that 
an answer should be filed pursuant to the Rules of Practice and 
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that failure to answer would constitute an admission of all the 
material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the Complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 
1.189 of the Rules of Practice (7 CFR §1.139). 


FINDINGS OF FACT 


1. (a) William Seelke, hereinafter referred to as the re- 
spondent, is an individual doing business as The Moline Auction 
Company and whose business address is R.F.D. #1, Moline, 
Kansas 67353. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and op- 
erating The Moline Auction Company stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on 
a commission basis at the stockyard, and buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce and as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, during the period from May 28, 1976 to Au- 
gust 23, 1976, failed to maintain and use properly his “Custodial 
Account for Shippers’ Proceeds”, hereinafter referred to as the 
custodial account, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 


(a) As of May 28, 1976, respondent had outstanding 
checks drawn on his custodial account in the amount of $50,093.67, 
and to offset such checks had cash in said bank account in the 
amount of $40,853.07, no deposits in transit, and current proceeds 
receivable in the amount of $4,287.07, resulting in a deficiency of 
$4,953.53 in funds available to pay shippers’ proceeds; 
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(b) As of June 30, 1976, respondent had outstanding: 


checks drawn on his custodial account in the amount of $19,987.56, 
and to offset such checks had cash in said bank account in the 
amount of $16,249.92, no deposits in transit, and no current pro- 
ceeds receivable, resulting in a deficiency of $3,737.64 in funds 
available to pay shippers’ proceeds; 


(c) As of July 80, 1976, respondent had outstanding 
checks drawn on his custodial account in the amount of 
$105,169.59, and to offset such checks had cash in said bank ac- 
count in the amount of $95,902.17, no deposits in transit, and cur- 
rent proceeds receivable in the amount of $4,218.04, resulting in 
a deficiency of $5,049.38 in funds available to pay shippers’ pro- 
ceeds; 


(d) As of August 23, 1976, respondent had outstanding 
checks drawn on his custodial account in the amount of $10,310.24, 
and to offset such checks had cash in said bank account in the 
amount of $45.12, no deposits in transit, and no current proceeds 
receivable, resulting in a deficiency of $10,265.12 in funds avail- 
able to pay shippers’ proceeds; 


(e) Such deficiencies were due in part to respondent’s | 


failure to deposit in his custodial account, within the time pre- 
scribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock. 


3. Respondent, in connection with his operations as a market 
agency in commerce, on or about the dates and in the transactions 
set forth in paragraph III of the Complaint, and at divers other 
times, issued checks in purported payment of the net proceeds re- 
sulting from the sale of livestock consigned on a commission basis, 
which checks were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 


4. Respondent, on or about the dates and in the transactions 
specified in paragraph III of the Complaint, and at divers other 
times, sold livestock consigned to him for sale on a commission 
basis and failed to pay, when due, the full amount of the net pro- 
ceeds from the sale of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, re 
spondent has wilfully violated sections 307 and 312(a) of the Act 
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(7 U.S.C. §§208 and 2138(a)) and section 201.42 of the regulations 
(9 CFR §201.42). 


By reason of the Facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated sections 304, 307 and 
312(a) of the Act (7 U.S.C. §§ 205, 208 and 213(a)) and section 
201.43(a) of the regulations (9 CFR §201.43(a) ). 


ORDER 


Respondent, William Seelke, shall cease and desist from: 


1. Failing to deposit into his “Custodial Account for Shippers’ 
Proceeds” within the time prescribed by section 201.42 (c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


2. Failing to otherwise maintain his “Custodial Account for 
Shippers’ Proceeds” in conformity with the applicable provisions 
of the regulations; 


8. Issuing checks or drafts to consignors in payment of the net 
proceeds due from the sale of livestock sold on a commission basis 
without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or 
drafts ; and 


4. Failing to transmit or deliver, when due, to the consignors 
or other persons entitled thereto, the net proceeds due to them 


from the sale of consigned livestock in commerce on a commission 
basis. 


Respondent is suspended as a registrant under the Packers and 
Stockyards Act for fourteen (14) days and thereafter until such 
time as respondent demonstrates that the deficit in his “Custo- 
dial Account for Shippers’ Proceeds” has been eliminated. When 
respondent demonstrates the deficit in his custodial account has 
been eliminated, a supplemental order will be issued terminating 
this suspension, after the expiration of the 14 day period. 


The suspension and cease and desist provisions of this order 
shall become effective from the sixth day after this Decision be- 
comes final: Provided; however, that if by any means or device 
whatever, all or part of the suspension period is not effectively 











1546 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 86 A.D. 1546 


served during the period indicated above the effective date of the 
beginning of the suspension period (or the part. thereof not ef- 
fectively served) shall be (i) the date fixed by a court of compe- 
tent jurisdiction which issues an appropriate order with respect 
thereto, or (ii) upon a showing made by complainant that it is 
not likely that such an order will be entered by any court, the date 
subsequently fixed by the Administrative Law Judge (Jurisdiction 
is hereby retained by the Administrative Law Judge indefinitely 
for this limited purpose). 


Pursuant to the Rules of Practice, this Decision becomes final* 
without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after 
service, as provided in sections 1.142 and 1.145 of the Rules of 
Practice (7 CFR 1.142, 1.145). 


(No. 18,049) 


In re SMITHFIELD LIVESTOCK MARKET, INCORPORATED. P&S Docket 
No. 5289. Decided August 8, 1977. 


Accounts and records — incomplete or incorrect — Custodial account for 
shippers proceeds ~— deficiencies in — misuse of — Improper practices 
— employing registered dea‘er to perform stockyard services — permitting 
owner/officers and employees to purchase consigned livestock for their own 
speculative purposes — Sanction 


Where respondent wilfully violated the Act and the regulations in connection 
with its operations as a market agency thereunder as found herein, re 
spondent is ordered to cease and desist from said violations. Further, 
respondent is suspended as a registrant under the Act for 14 days and 
thereafter until the deficit in its custodial account is eliminated. 


Stephen E. Hart, for complainant. 
B.C. Baldwin, Jr., Lynchburg, VA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


* The Decision and Order became final August 29, 1977.—Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter “the Act’, instituted by a complaint filed on May 
4, 1976, by the Administrator, Packers and Stockyards Adminis- 
tration, United States Department of Agriculture. The complaint 
charges that respondent, Smithfield Livestock Market, Inc., wil- 
fully violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and section 201.42 of the regulations (9 CFR 201.42) by 
failing to properly use and maintain its two custodial accounts; 
wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and sections 201.57(a) and 201.66 (b) of the regulations 
(9 CFR 201.57 (a), 201.66(b) ) by permitting certain of its owner/ 
officers, who are registered dealers and perform key employee 
duties of auctioneer or ringman, to purchase consigned livestock 


’ for speculative resale or when otherwise prohibited; wilfully vio- 


lated sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 
213(a), 221) and section 201.43 of the regulations (9 CFR 201.43) 
by submitting accounts of sale to consignors of livestock which 
failed to show the true and correct names of the purchasers; and 
wilfully violated section 401 of the Act (7 U.S.C. 221) by issuing 
buyers’ invoices which failed to show the full and correct names of 
purchasers and by not keeping satisfactory market support and 
freight records. The complaint was twice amended, once to correct 
a date and once to properly categorize a correctly stated amount of 
custodial account funds. 


Respondent filed an answer to the complaint on May 28, 1976; 
filed an answer to the complaint’s first amendment on June 29, 
1976; and amended its answers on the record at the oral hearing 
(Tr. 55-63). The jurisdictional allegations of the complaint are 
admitted. Respondent denies that it failed to maintain and use 
properly its custodial accounts for shippers’ proceeds or endan- 
gered the faithful and prompt accounting therefor, asserting that 
payments due owners and consignors were regularly made before 
due and that checks issued on the accounts have never been re- 
turned for any reason. Respondent has admitted it sold seven 
calves out of consignment to Walter Ned Givens, its Vice President 
and one fourth owner, who also owns one third of the corporate 
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stock of McComb & Block, Inc., a registered livestock dealer and | 


market agency, and that respondent billed the calves to McComb 
& Block, Inc., at a $5.00 per hundredweight increase in price and 
issued Mr. Givens a check for $93.00. Respondent also admits it 
permitted Mr. Givens to purchase for the speculative account of 
McComb & Block, Inc., livestock which had been consigned to re- 
spondent for sale on a commission basis. Respondent denies that a 
profit was made on any of Mr. Givens’ transactions. Respondent 
further admits that it permitted three owner/officers, who were 
performing auctioneer or ringman duties, to purchase for their 
own individual accounts or for dealer accounts in which they had 
an ownership interest, livestock which had been consigned to re- 
spondent for sale on a commission basis. In defense, respondent 
asserts that the purchases were made on the basis of the highest 
bid at open public auction. 


Respondent has admitted it submitted accounts of sale to live- 
stock consignors which used initials and numbers to designate the 
purchasers of their livestock, but has denied that those accounts 
of sale failed to show the true and correct name of the purchasers. 
Respondent has likewise admitted that it issued buyer’s invoices 
whic showed buyers other than the actual buyers, but has denied 
that this was a failure to show the full and correct names of the 
purchasers. Respondent denies that it kept inadequate market 
support and freight records. Lastly, respondent denies that any of 
its actions were wilful or in violation of the Act and the regula- 
tions. 


Oral hearing was held in Norfolk, Virginia, on November 18 
and 19, 1976, before Administrative Law Judge Victor W. Palmer. 
Respondent was represented by B. C. Baldwin, Jr., Esquire of 
Edmunds, Williams, Robertson, Sackett, Baldwin & Graves, 
Lynchburg, Virginia. Complainant was represented by Stephen 
E. Hart, Esquire, Office of the General Counsel, United States 
Department of Agriculture. At the conclusion of the hearing, a 
schedule was specified for the parties to file proposed findings of 
fact, conclusions and briefs. Briefing wwas completed on July 1, 
1977. 


The following abbreviations are utilized to refer to the record: 
CX for Complainant’s Exhibit; RX for Respondent’s Exhibit; and 
Tr. for Transcript. 
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PROPOSED FINDINGS OF FACT 


1. Smithfield Livestock Market, Incorporated, the respondent, 
is a corporation with its principal place of business located at 
Smithfield, Virginia (Answer). 


2. Respondent is, and at all times material herein was, en- 
gaged in the business of conducting and operating the Smithfield 
Livestock Market, Inc. Stockyard, a stockyard posted under and 
subject to the provisions of the Packers and Stockyards Act 
(Answer). 


3. Respondent is, and at all times material herein was, en- 
gaged in the business of buying and selling livestock in commerce 
on a commission basis at the stockyard (Anwer). 


4. Respondent is, and at all times material herein was, regis- 
tered with the Secretary of Agriculture as a market agency to buy 
and sell livestock in commerce (Answer). 


5. During the last two weeks of June 1975, and on July 14 and 
15, 1975, Mr. Reuben Johnson, Supervisory Auditor, Packers and 
Stockyards Administration Area Office, Arlington (now located 
at Sterling), Virginia, carried out a trade practice and financial 
investigation of respondent’s business (Tr. 22-25). 


6. (a) While carrying out his investigation, Mr. Johnson 
took from respondent’s Packers and Stockyards Administration 
correspondence file, shown to him by respondent’s manager, at 
respondent’s place of business, a letter dated March 10, 1970, 
which had been sent to Mr. R. D. Falls, a former owner and former 
president of respondent corporation, by the Administration. The 
letter calls to respondent’s attention certain practices violative of 
the Act which were then prevalent in the marketing of livestock 
in the State of Virginia, including: 


1. Allowing owners, officers, and employees to purchase live- 
stock out of consignment for speculative purposes. 


2. Allowing weighmasters, auctioneers, and clerks to purchase 
livestock out of consignment for any purpose. 


8. Failure to properly maintain the custodial account for ship- 
pers’ proceeds in accordance with section 201.42 of the regula- 
tions. 


5. Failure to properly complete and maintain records of all 
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transactions including properly completed accounts of sale, buy- 
ers’ invoices, and receiving slips. 


6. Failure to show buyers’ names on accounts of sale and on 
buyers invoices. 


7. Failure to maintain complete market support records. 


Each of these practices was discussed in detail in an attachment 
to the letter which was a summary of topics discussed at prior 
meetings between auction market operators and representatives of 
the Packers and Stockyards Administration. In addition, Mr. 
Johnson found a copy of the proper procedures for handling a cus- 
todial account in this file but such copy was not introduced in evi- 
dence (CX 1; Tr. 26-28). 


b. Respondent’s present officers did not actually know prior 
to the filing of the complaint that interest-bearing certificates of 
deposit could be used to satisfy its obligation to properly maintain 
custodial accounts, in lieu of the deposits required by sec- 
tion 201.42(c) of the regulations (Tr. 189-196). This option is 


specified in section 201.42(h) of the regulations (9 CFR 


201.42(h)) and has been in effect since December 29, 1967. 


7. Also contained in respondent’s Packers and Stockyards Ad- 
ministration correspondence file was a letter dated October 16, 
1972, from the Administration to Mr. Dwight Doggett, Smithfield 
Livestock Market, Inc., Smithfield, Virginia. Mr. Dwight Doggett, 
Sr., is one fourth owner and president of respondent, and Mr. 
Dwight Doggett, Jr., is respondent’s manager. This letter states: 


We would also like to bring to your attention the ma%ter discussed 
by telephone concerning purchases from consignment to your market 
by officers or employees of the market. Section 201.57 of the Regula- 
tions under the Packers and Stockyards Act prohibits purchases by 
owners, officers, agents or employees for resale for their own ac- 
count. It also prohibits any purchases for any purpose by auction- 
eers, weighmasters, clerks or others performing duties of comparable 
responsibility in connection with the conduct of the auction and sale 
of livestock. The prohibition on purchases of livestock and resale 
would also include purchases of livestock where officers, agents or 
employees share in any way the results of the resale. Such officer or 
employee of the firm may not purchase as an employee of a sep- 
arately registered dealer firm. The enclosed copy of the Act and Reg- 
ulations include the full content of the Regulations on pages 54 and 
55. It would be well to also note Regulations 201.59, 201.66, and 
201.67 specifically. (CX 2; Tr. 29-30, 36, 163, 221-222). 


8. A third letter from the Packers and Stockyards Adminis- 
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tration, dated November 13, 1972, to Mr. A. Dwight Doggett, 
President, Smithfield Livestock Market, Inc., taken from the cor- 
respondent file, discusses a visit to respondent, October 30 through 
November 1, 1972, by Mr. Robert McCoy of the Packers and 
Stockyards Administration when he reviewed the records and 
practices of the market. The letter specifies the practices found 
which were discussed by Mr. McCoy with Messrs. W. Ned Givens, 
Phillip N. Campbell, Robert W. Howell, A. Dwight Doggett, Sr. 
and A. Dwight Doggett, Jr., at the conc.usion of the review. It is 
stated that those matters “should receive your prompt attention 
to assure that your operations are in compliance with the Packers 
and Stockyards Act.” The letter discusses in detail the prohibitions 
of section 201.57 of the regulations (9 CFR 201.57). It states, 
inter alia: 


You were advised [during the visit] that section 201.57 of the Regu- 
lations under the Packers and Stockyards Act prohibits the pur- 
chase of livestock from consignments by owners, officers, agents, 
or employees for resale for their own speculative account. Also that 
it prohibits the purchase from consignments for any purpose by 
certain key employees such as auctioneers, weighmasters, clerks, 
and ringmen. 


All of the owners of the market were found to be buying from con- 
signments and it was pointed out that these purchases would be in 
violation of the Act if made for their own speculative account, or if 
they share directly or indirectly in any dealer profit or buying 
charges on these purchases. Any purchases from consignments for 
others may only be made by the market on a commission basis. . 


If it is necessary to purchase any livestock from consignments for 
legitimate support of the market, these purchases should be made 
by the market and not by one of the owners. A market support ac- 
count should be set up and maintained by showing the details of the 
purchase and sale and the profit or loss on this livestock. This in- 
formation is necessary so the account can be analyzed to determine 
that the purchases were made for market support and not for specu- 
lation and it is also needed for the annual report at the end of the 
year. 


It was noted that your auctioneer ...and your clerk... were 
making some purchases from consignments in violation of section 
201.57 of the Regulations. These key employees should not be per- 
mitted to buy from consignments for any purpose and immediate 
steps should be taken to assure these purchases are discontinued. 


The letter also discusses respondent’s failure to place the true 
name of purchasers on accounts of sale, as required by section 
201.43(a) of the regulations (9 CFR 201.43(a)), and states that 
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the correct name of the buyers should be shown on buyers’ in- 
voices. It specifically points out that meaningless abbreviations, 
initials and numbers had been found to be used instead of the 
names of the purchasers and that the market could have the own- 
ers’ names printed on the form and list the abbreviations for 
major buyers (CX 38; Tr. 30-31, 36. 


9. As part of its market agency operations the respondent 
maintains two custodial accounts for shippers’ proceeds. One of 
the accounts has been inactive since April 30, 1974, but continues 
to contain a small amount of custodial funds with several checks 
outstanding on that account; the inactive account has been prop- 
erly maintained at all times covered by the investigation. As part 
of his investigation, Mr. Johnson analyzed these two accounts as 
of April 30, 1974, September 30, 1974, May 5, 1975, and June 2, 
1975 (CX 4, 8, 11, 18; Tr. 31-33, 42, 49, 52). 


10. Respondent, during the period from April 30, 1974 through 
June 2, 1975, failed to maintain and use properly its active custo- 
dial accounts for shippers’ proceeds by failing to deposit in that 


account, within the respective times prescribed by the regulations; | 


(1) an amount equal to the proceeds of purchases of consigned 
livestock by Phillip N. Campbell, Secretary of respondent and by 
Robert W. Howell, Treasurer of respondent; and (2) an amount 
equal to the remaining proceeds receivable from sales of consigned 
livestock (CX 4, 6, 8, 10, 11, 12, 18, 14; Tr. 48, 50-51, 53-54, 95). 
Although consignors always received prompt payment for their 
sales of livestock (Tr. 56, 166), respondent endangered the faith- 
ful and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that: 


a. As of April 30, 1974, respondent had outstanding 
checks drawn on its two custodial accounts for shippers’ proceeds 
in the amount of $89,316.51, and had, to offset such checks, cash 
in said bank accounts in the amount of $66,069.00 and bank debit 
memos in the amount of $1,590.75, resulting in a deficiency of 
$21,656.76 in funds available to pay shippers their proceeds (CX 
4, 5, 6, 7; Tr. 31-42) ; 


b. As of September 30, 1974, respondent had outstanding 
checks drawn on its two custodial accounts for shippers’ proceeds 
in the amount of $47,160.48, and had, to offset such checks, cash 
in said bank accounts in the amount of $32,878.26 and proceeds on 
hand in the amount of $7,393.00, resulting in a deficiency of 
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$6,889.22 in funds available to pay shippers their proceeds (CX 
8,9, 10; Tr. 42-49) ; 

c. As of May 5, 1975, respondent had outstanding checks 
drawn on its two custodial accounts for shippers’ proceeds in the 
amount of $43,193.26, and had, to offset such checks, cash in said 
bank accounts in the amount of $14,333.11, resulting in a defici- 
ency of $28,860.15 in funds available to pay shippers their pro- 
ceeds (CX 11, 12; Tr. 49-51) ; and 


d. As of June 2, 1975, respondent had outstanding cecks 
drawn on its two custodial accounts for shippers’ proceeds in the 
amount of $59,326.67, and had, to offset such checks, cash in said 
bank accounts in the amount of $27,571.79, resulting in a defici- 
ency of $31,754.88 in funds available to pay shippers their pro- 
ceeds (CX 13, 14; Tr. 52-54). 


11. Respondent, at the stockyard, on April 16, 1975, sold for a 
total amount of $460.00, to Walter Ned Givens, its Vice President 
and one fourth owner, who also owns one third of the corporate 
stock of McComb & Block, Inc., a registered livestock dealer and 
market agency, seven calves consigned by five owners, and issued 
to the five consignors accounts of sale showing “B-X” or “R-1” as 
the buyer of the seven calves. Respondent billed the seven calves 
to McComb & Block, Inc., at a $5.00 per hundredweight increase 
in price and issued to Walter Ned Givens a check for the $93.00 
difference (Answer as amended on the Record at Tr. 55-56, 61; 
CX 18, 19; Tr. 63-67, 104-105, 118-126, 213-219). 


12. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, permitted Walter Ned Givens, 
its Vice President and one fourth owner, who also owns one third 
of the corporate stock of McComb & Block, Inc., a registered live- 
stock dealer and market agency, to purchase for the speculative 
account of McComb & Block, Inc., livestock which had been con- 
signed to respondent for sale on a commission basis (Answer as 
amended on the Record at Tr. 56-57, 61-62; Tr. 67-68, 105-109, 
118-126, 185-186). 
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13. Respondent, at the stockyard, on or about the dates and 
in the transactions set forth below, permitted three corporate 
owner/officers, Walter Ned Givens, Vice President and ringman; 
Phillip N. Campbell, Secretary and ringman; and Rowert W. 
Howell, Treasurer and auctioneer, to purchase for their own indi- 
vidual dealer accounts or for dealer accounts in which they had 
an ownership interest, livestock which had been consigned to re- 
spondent for sale on a commission basis (Answer as amended on 
the Record at Tr. 57-59, 62; Tr. 109-110, 118-126). 


Date of Number Amount of 
Purchase Of Head Purchases Purchased By 

4/2/75 18 $ 849.68 Campbell 

4/2/75 9 723.24 Howell 

4/2/75 19 2,591.39 McComb & Block, Ine. 
4/9/75 28 4,050.82 McComb & Block, Inc. 
4/9/75 12 1,279.65 Campbell 

4/16/75 36 4,044.55 McComb & Block, Inc. 
4/16/75 26 2.253.19 Campbell 

4/23/75 20 8.501.24 McComb & Block, Ine. 
4/23/75 82 1.868.13 Campbell 

4/23/75 19 2,060.45 Howell 

5/7/75 26 2.999.87 McComb & Rlock, Ine. 
5/21/75 13 3.676.81 McComb & Block, Inc. 
5/21/75 14 1.212.89 Campbell 

5/28/75 33 3,061.19 Campbell 


14. Resnordent. at the stockvard, on or abont the dates and 
in the transactions set forth below. submitted accounts of sale to 
eonsionors of livestock which accounts failed to shaw the trne 
and correct names of the purchasers. Resnondent ret»ined conies 
of such accounts of sale as a nart of its reenrds (Answer 
as amended on the Record at Tr. 59-60, 62; CX 20; Tr. 111-114, 
124-125, 186-187, 234-240). 


Desianation 
Of 
Purchaser 
Sale Number Shown On True Name Of 
Date Consianor Of Head Arcrount Purchaser 
4/9/75 A.G. Moore 1 MM McComb & Block, Ince. 
4/9/75 Henrv Winslow 1 CRH ” * - 
4/9/75. J.D. Wright 1 CRB-1 " ie "4 
4/9/75. Micholson Farms, Ine. 1 SM-Bull Phillip Keyser 
4/9/75 W.L. Young, Sr. 2 SM-14 - = 
4/9/75 Mrs. Frank Skinner 1 SM-Rull = = 
4/9/75 Ashley Brothers 1 SM-Bull = - 
4/9/75 ” 7 1 JM-2 Jim Metz 
4/16/75 Tommy Darden 1 B-X McComb & Block, Ince. 
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Designation Sale 
Of Dat 
Purchaser 4/16, 
Sale Number Shown On True Name Of 4/16, 
Date Consignor Of Head Account Purchaser 4/23 
4/16/75 ” ” 1 R-1 ” ” ” a 
4/16/75 J.O. Eggleston 1 B-X ? = ‘ : /28 
4/16/75 ” ” 1 R-1 ” ” ” 5/28 
4/16/75 Percy Parsons 1 B-X McComb & Block, Ine, 
4/16/75 P.M. Chappell 1 R-1 ‘4 g = 1 
4/16/75 T.C. Daniels 1 R-1 ” ™ ” thre 
4/16/75 Percy Parsons 4 CB-5 Ke ” : atio: 
4/16/75 Rudy Harack 6 M&H . 7 . | 
4/16/75 S. G. Hackstellar 1 M&H e . . men 
4/16/75 C.M. Braswell 1 M&H : * " volv 
4/16/75 Jerry Stallings 2. M&H * Es * ledg 
4/16/75 Blackwater Farms 2 CB-40 Valleydale Packers, Inc. resy 
4/16/75 ” ” 2 CB-50 ” ” ” d 
4/23/75 Swazer Bros. 5 CB-S McComb & Block, Ince. - 
4/23/75 William B. Barlow 1 JM-3 Phillip N. Campbell ms 
4/23/75 . 4 ‘i 1 SM-11 vg ~ * rece 
4/23/75 J.R. Lehman, Jr. 1 SM-11 4 - - chas 
4/23/75 Bracey Bros. 4 SM-5 Robert W. Howell 
4/23/75 ” ” 1 SM-1X ee ae 
4/23/75 Watson Williams 1 F-6 . * vs ~ acec 
4/23/75 R.C. Knapp 1 F-12X x - " full 
4/23/75 ” o 1 F-12X ‘ 7 ™ tion 
4/23/75 Lewis Stallings 1 F-12X re ” ” 
4/23/75 W.E. Hatch 1 F-8 PtP ot true 
5/7/75 J. F. Oliver 2 CB-2 Valleydale Packers, Inc. | furt 
5/7/75 J. ¥F. Oliver 2 CBH McComb & Block, Ine, witl 
5/7/75 James A. Carr 2 CBH : 42 = act . 
5/7/75 = i" 2 CB-2 Valleydale Packers, Inc. 
5/7/75 James Harris 1 C&H McComb & Block, Inc, 
5/7/75 J. Ray Barlow 2 CBH . ? 7 
5/7/75 Ee id 3 CB-3 Valleydale Packers, Inc. 
5/7/75 Gordon E. Barlow, Jr. 11 MM Martin’s Livestock 
5/7/75 = me = 6 CBH McComb & Block, Inc. 
5/21/75 Bayville Farms 3 CB-X is e ws 
6/21/75 ” = 1 SM-Bull Phillip Keyser A 
5/21/75 J.D. Wright 4 CB-X McComb & Block, Inc, ; 
15. Respondent, at the stockyard, on or about the dates and E 
in the transactions set forth below, issued buyers’ invoices which Act 
failed to show the full and correct names of the purchasers. Re- 
spondent retained copies of such buyers’ invoices as part of its | COUl 
records (Answer as amended on the Record at Tr. 60, 62; Tr. for 
68-69). tion 
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Sale Number 

Date Of Head Name of Buyer on Invoice True Name of Buyer 
4/16/75 3 Lynchburg Livestock Phillip N. Campbell 
4/16/75 26 Jim Metz Phillip N. Campbell 
4/23/75 23 Jim Metz Phillip N. Campbell 
4/23/75 6 Joe Furr Robert W. Howell 
5/21/75 14 B. H. Campbell Phillip N. Campbell 
5/28/75 22 SM-X (JM) Phillip N. Campbell 
5/28/75 2 Lynchburg Livestock Phillip N. Campbell 


16. Respondent, during the period from October 1, 1973 
through June 30, 1975, in connection with its market agency oper- 
ations subject to the Act, failed to keep accounts, records and 
memoranda which fully and correctly disclose all transactions in- 
volved in its business. Although respondent’s custodial account 
ledger was excellent and most of its records were in neat order, 
respondent during such period failed to keep (1) a detailed rec- 
ord of the purchase and resale of consigned livestock purchased 
in support of the market; and (2) complete identity of monies 
received and monies paid for freight on consigned livestock pur- 
chased by buyers (CX 15, 16, 17; Tr. 69-83, 114-118). 


17. Respondent has advised that it now uses a form for its 
accounts of sales to consignors which explains its code and gives 
full names (RX. 1, Tr. 112, 175). The use of codes or abbrevia- 
tions is permitted if their meaning is fully disclosed so that the 
true purchaser is made known (Tr. 113-114). Respondent has 
further advised that Phillip N. Campbell is no longer associated 
with the market, and that Robert W. Howell no longer intends to 
act as a dealer (Tr. 199, 209). 


CONCLUSIONS 


A. Respondent Failed to Maintain and Use Properly Its Cus- 
todial Accounts. 


Every market agency subject to the Packers and Stockyards 
Act is required to establish and properly maintain a custodial ac- 


count for shippers’ proceeds. (9 CFR 201.42(b)). The specifics 
for proper maintenance of a custodial account are found in sec- 
tion 201.42(c) of the regulations (9 CFR 201.42(c)): 


(c) Deposits in Custodial Accounts. Before the close of the next 
banking business day after consigned livestock ... is sold, the mar- 
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ket agency ... shall deposit in its custodial account the proceeds 
from the sale of consigned livestock ... that are collected or received 
on the day of sale, and an amount equal to the proceeds receivable 
from the sale of consigned livestock ... that are due from (1) the 
market agency ... ; (2) any owner, officer, or employee of the 
market agency... ; or (3) any buyer to whom the market agency 
has extended credit. On or before the third day following the sale of 
consigned livestock ... (or the next banking business day after the 
third day if such third day is a nonbanking business day), the mar- 
ket agency ... shall deposit in the custodial account an amount 
equal to all the proceeds receivable from the sale of consigned live- 
stock ..., whether or not such proceeds have been collected or re- 
ceived by the market agency... In lieu of the foregoing, any market 
agency ... may adopt, and thereafter continuously follow, a ‘net 
method’ for making deposits in its custodial account. Under the ‘net 
method’ the market agency . . . shall, before the close of the next 
banking business day after livestock ... is sold, deposit an amount 
equivalent to the proceeds of the sale of consigned livestock .. . less 
marketing charges due the market agency... 


A custodial account is, of course, a fiduciary account. United 
States v. Donahue Bros., Inc., 59 F.2d 1019, 1022 (8th Cir. 1932). 
It is designed to hold in trust those funds which a market agency 
has collected from the sale of livestock consigned to it for sale on 
a commission basis. (9 CFR 201.42(a)). . 


Respondent market agency operates its accounts in the normal 
method, commonly called the ‘gross method’, as opposed to the 
‘net method’ (Tr. 98). (9 CFR 201.42(c)). Thus, this section of 
the regulation requires it to deposit “an amount equal to the pro- 
ceeds receivable from the sale of consigned livestock . . . that are 
due from ...any owner, officer, or employee of the market 
agency ...” before the close of the next banking business day 
after sale. Before the close of the third day following a sale it is 
also required to deposit in its custodial account an amount equal 
to all proceeds receivable from the sale of consigned livestock, 
not otherwise covered by the regulation, which have not already 
been collected and deposited. 


The rationale of the custodial account regulations is that a stock- 
yard operator should collect promptly from buyers and deposit the 
buyers’ money in the shippers’ trust account. If the stockyard opera- 
tor does not collect promptly from buyers, the stockyard operator 
should extend credit to the buyers for [sic] his own money — not 
from the livestock shippers’ money. In re Harry C. Hardy, 33 A.D. 
1883, at 1400 (1974) 


The respondent’s custodial accounts were analyzed by the Pack- 
ers and Stockyards Administration and found deficient as of four | 
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each instance, there was a greater amount in checks outstanding 
against the accounts than the amount of custodial monies which 
could properly be debited to the accounts (see finding 10, supra). 
Respondent, by its proposed finding 10, admits these deficiencies 
and that it improperly used and maintained its active custodial 
account. 


The reason for these custodial deficits is twofold. Firstly, re- 
spondent failed to collect payments from buyers quickly enough 
to place them in its custodial accounts by the end of the third day. 
Secondly, respondent did not deposit amounts equal to these un- 
collected proceeds receivable into the custodial accounts at that 
time, as required by section 201.42(c) of the regulations (9 CFR 
201.42(c)) (CX 4, 8, 10, 11, 12, 18, 14; Tr. 48, 50-51, 53-54). 
Failures to comply with the custodial requirements of this type 
were discussed in In re Harry C. Hardy, 33 A.D. 1383, at 1398- 
1406. The Judicial Officer has specifically stated in In re Lufkin 
Livestock Exchange, Inc., 27 A.D. 596, at pages 606 and 607 
(1968) : 


In order to assure that the purposes of the Act are being properly 
effectuated, one of which purposes is the safeguarding of producers 
from marketing practices which would deprive them of the true mar- 
ket value of their livestock, it is necessary for the Department to 
require market agencies selling livestock on a commmission basis to 
collect from the purchasers of the livestock payment therefor with- 
out delay to assure prompt payment of the proceeds from the sale 
of the livestock to the consignors and shippers. The regulations re- 
quire the market agency to pay the consignors the proceeds from the 
sale of their livestock before the close of the next business day fol- 
lowing the sale of the consigned livestock (9 CFR 201.43). In order 
to comply with such requirement the market agency should collect 
from the purchasers of the livestock within the same period of time 
allowed to it to pay the consignors, i.e., before the close of the next 
business day following sale (purchase) on [sic] the consigned 
livestock. 


Any extension of credit to buyers by respondent should have been 
by respondent with its own general funds instead of with shippers’ 
funds. It was respondent’s duty and obligation under the Act and 
regulations to see to it that there were funds in the custodial account 
at all times in an amount sufficient to cover all oustanding obliga- 
ions . 


The failure by respondent to deposit by the end of the third 
day after-sales an amount equal to the proceeds receivable from 


> four | the sale-of consigned livestock to outside buyers is thus clearly 
at, in | violative of 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)) 
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and section 201.42 of the regulations (9 CFR 201.42). See also In 
re Bowman and Reynolds, 23 A.D. 1065, 1968-1071 (1964). 


Among the uncollected payments from buyers were sums owed 
by two of respondent’s owner/officers for livestock they pur- 
chased for their own accounts as registered dealers. As part of his 
custodial account analyses, Mr. Johnson, complainant’s auditor, 
prepared a schedule of non-current proceeds receivable for the 
market as of September 30, 1974, May 5, 1975 and June 2, 1975. 
The September 30, 1974 schedule (CX 10) shows that owner 
Robert Howell purchased 13 head of livestock on September 18, 
1974, for $1,706.33, but his payment check was not deposited in 
the custodial account until October 4, 1974. Both Mr. Howell and 
owner Phillip Campbell made purchases at the April 30, 1975 sale, 
but these purchases were not paid for until May 15, 1975 (CX 12), 
Mr. Howell and Mr. Campbell also had livestock purchase amounts 
outstanding on June 2, 1975 from the sale of May 28, 1975 (CX 


14). These purchases were not paid for until June 8, 1975, or| 


thereafter. Respondent made no deposits in its custodial accounts 
to cover these outstanding amounts (CX 8, 9, 10, 11, 12, 13, 14; 
Tr. 48, 50-51, 53-54). 


The respondent’s failure to deposit an amount equal to the pro- 
ceeds receivable from these two owners as required by the regula- 
tion was a clear misuse of the shippers’ proceeds and a direct vio- 
lation of its duty to its consignors. It amounted to an extension 
of credit which helped finance their private livestock transac- 
tions. Thereby respondent, rather than faithfully carrying out its 
fiduciary duties to its shippers, advanced the monetary interests 
of its own owner/officers and endangered the funds available in 
the custodial account to cover outstanding checks. Respondent's 
actions in allowing two of its four owners to thus finance part of 
their personal livestock transactions in this way was an unjust, 
unreasonable, unfair and deceptive practice in violation of 301 
and 312(a) of the Act (7 U.S.C. 208, 213(a)) and section 201.42 
of the regulations (9 CFR 201.42). It demonstrates an indiffer- 
ence to its mandated responsibilities which must be prohibited. 
In re Harry C. Hardy, 33 A.D. 1883 (1974); In re Lufkin Live 
stock Exchange, Inc., 27 A.D. 596 (1968) ; In re W. D. Anderson, 
26 A.D. 615, 619-620 (1967); In re Victor Koenig, 24 A.D. 1213 
1219-1220 (1965); In re B&B Livestock, 24 A.D. 618, 614-616 
(1965): In re W. I. Bowman, 23 A.D. 1074, 1086-1089 (1964), 
aff'd, Bowman v. United States Department of Agriculture, 363 
F.2d 81 (5th Cir. 1966); In re Harry C. Daniels, 14 A.D. 903, 
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913-917 (1955), aff’d, Daniels v. United States, 242 F.2d 39 (7th 
Cir. 1957). 


These violations by respondent cannot be construed as mere 
inadvertence. Respondent had been informed by a letter from the 
Packers and Stockyards Administration that a custodial account 
must be maintained in accordance with section 201.42 of the regu- 
lations (9 CFR 201.42). It had its own copy of procedures on how 
to properly keep a custodial account. It clearly knew that its cus- 
todial account should balance, as evidenced by its attempts to 
make it do so in the special report and in the annual report which 
it filed. Despite this, respondent plainly chose to operate con- 
trary to the custodial requirements. Such careless disregard of 
the statutory requirement meets the test of wilfullness required 
by the Act, and is ample grounds for the suspension of a regis- 
trant. Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 185, 
187 (1973) ; Goodman vy. Benson, 286 F.2d 896, 900 (7th Cir. 
1961) ; In re James J. Miller, 33 A.D. 53, 83-87 (1974) ; In re Luf- 
kin Livestock Exchange, Inc., 27 A.D. at 609. 


Respondent asserted at the hearing that no checks have ever 
been returned on its custodial account and that it has a line of 
credit at its bank which protects its shippers. These defenses 
have been held by the Judicial Officer to be without merit: 


It would strain logic and experience to view such repeated misuses of 
trust funds in a trust account as a business practice engaged in acci- 
dentally or unknowingly, or inadvertently. Nor is there any defense 
available to respondent by virtue of a lack of demonstration in the 
record of actual injury to any shippers or consignors by virtue of 
the misuses of shippers’ funds. It is the purpose of the Act to pre- 
vent potential injury by stopping unlawful practices in their incip- 
iency. Proof of particular injury is not required. Daniels v. U.S., 
242 F.2d 39 (7th Cir. 1957); In re Bowman and Reynolds, 23 A.D. 
1065, at 1071 (1964). In re Lufkin Livestock Exchange, Inc., 27 A.D. 
596 at 610 (1968). 


‘The argument that there is no evidence of any particular shipper 
not being paid, is not controlling. It is the duty of a regulatory 
agency to prevent potential injury by stopping unlawful practices 
in their incipiency, Proof of a particular injury is not required. 
Federal Trade Commission v. Raladam Co., 316 U.S. 149, 152, 62 S. 
Ct. 966, 86 L. Ed. 1336; Fashion Originators’ Guild of America v. 
Federal Trade Commission, 312 U.S. 457, 466, 668, 61 S. Ct. 703, 
85 L. Ed. 949.’ Harry C. Daniels, d/b/a Harry C. Daniels and Co. v. 
United States, supra, at pp. 41-42. Nor are our conclusions herein 
altered by respondents’ alleged available bank credit to meet the con- 
tingency of insufficient funds in the custodial accounts in view of 
the nature of such accounts and also the uncertainty of such credit. 
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Cf., e.g., In re Bowles Livestock Commission Company, supra, at p. 
889; In re Shannon and Farrell, 7 A.D. 951 (1948). In re Bowman 
and Reynolds, 23 A.D. 1065, at 1071 (1964). 


The existence of a line of credit under which the bank agrees to 
honor a check notwithstanding the absence of funds in the account 
is not as much protection to consignors as cash in the account. The 
line of credit could be immediately withdrawn in the event of a sud- 
den business failure by the respondents. In these times, sudden and 
unexpected business failures have occurred, not only in the live- 
stock industry, but in many other industries. In addition, a line of 
credit would be of no value if the bank extending the line of credit 
failed. In re Harry C. Hardy, 33 A.D. 1888, at 1401 (1974). 


There is simply no substitute for properly handling the ac. 
count as specified by regulation 201.42 (9 CFR 201.42) ; to do 
otherwise is an unjust, unreasonable, unfair and deceptive prac- 
tice in violation of sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213 (a) ). Moreover, it must be concluded that respondent has 
committed such violations which are not absolved by respondent's 
ignorance of the option under 9 CFR 201.42 (h) to use interest- 
bearing certificates of deposit in place of cash deposits. 


B. Respondent Violated the Act by Allowing Owners/Officers) 


Dealers and Certain of its Employees to Purchase Consigned 
Livestock. 


1. General Discussion 


The overriding duty of a market agency is to sell livestock 
consigned to it by its principals in a fair and competitive manner 
which will assure that the highest possible price is received for 
that livestock. This has been reiterated time and time again: 


The primary purpose of [this] Act is to assure fair competition and 
fair trade practices in livestock marketing and in the meatpacking 
industry. The objective is to safeguard farmers and ranchers against 
receiving less than the true market value of their livestock and to 
protect consumers against unfair business practices in the market- 
ing of meats... (emphasis added), H.R. Rep. No. 1048, 85th Cong., 
1st Sess. (1957), U.S. Code Cong. & Admin. News 1958, p. 5218. 
A marketing agency should maintain a position at all times which 
would assure absolute loyalty to its shippers. No interest should be 
allowed to interfere between the agent and his principal. When an 
agency receives a consignment of livestock, the sole objective should 
be to sell it at the highest price obtainable on an open, competitive 
market... . J Midwest Farmers v. United States, 64 F. Supp. 91, 102 
(D. Minn. 1945). 


{a marketing agency] when it accepts cattle for sale on consign- 
ment, must operate its business as a fiduciary® and the Act clearly | 
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placed upon it a duty to safeguard farmers and ranchers against 
receiving less than the true market value of their livestock. Glover 
Livestock Commission Co. v. Hardin, 454 F.2d 109, 113 (8th Cir. 
1972), rev’d on ocher grounds, Butz v. Glover Livestock Com’n, 411 
U.S. 182 (1978). 


Accord, Bruhn’s Freezer Meats v. U. S. Dept. of Agriculture, 438 
F.2d 1332, 1837 (8th Cir. 1971) ; H. F. Lindsay v. Walter M. Dun- 
lap & Sons, 22 A.D. 46, 50 (1963); Parrish v. Hardy, 21 A.D. 
1001, 1003 (1962). 


There is strong likelihood that this overriding duty will not and 
cannot be met if market insiders are permitted to purchase con- 
signed livestock for speculative resale. For this reason, a market 
may not permit owners, officers or those of its employees en- 
gaged in the actual conduct of the auction sales to purchase live- 
stock, nor may it permit purchases at the auction by dealers in 
the employ of the market. These prohibitions are in recognition 
of the fact that such insiders, like everyone else, desire to buy 
animals low so they can sell high. This natural desire is basic to 
competitive marketing and in permitting buying by insiders, the 
market ceases to truly represent its consignors and fails to carry 
out its duty to obtain the highest prices possible in their behalf. 


Key employees and employed dealers have a unique opportunity 
to acquire livestock at prices lower than those outsiders must pay 
because of their familiarity with the system, their observation of 
the animals offered for sale, their control of the selling mecha- 
nism, their preparation of and access to the sales records, and 
their friendship with or control over subordinates and fellow em- 
ployees, owners, and officers. 


It is therefore likely that an individual consignor suffers a re- 
duction of the proceeds he realizes on a given sale to an insider. 
If a market permits such sales as a regular occurrence, consignors 
in general may also lose, for, as stated by Mr. Johnson, the Pack- 
ers and Stockyards Administration auditor under cross-examina- 
tion: 

If I were a livestock buyer I would never ¢o to a livestock market 
and try to compete with the management in bidding for livestock. I 
would never go to a market that is primarily owned by dealers who 


are also buying for their own accounts and accounts of others. 
(Tr. 110) 


Whenever buyers stay away from a market because they fear 
competition from insiders, there is a lessening of competition and 
prices for all livestock are probably reduced. 
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To protect consignors and to prevent these insider business re-.| alg, 
lationships, so susceptible to conflicts of interest, the Packers’ [ne 
and Stockyards Administration has promulgated two regulations | _ pjj] 


(9 CFR 201.51(a), 201.66(b)) : on 
$4€ 
§ 201.57 Livestock sold at auctions; purchases from consign-- Mr 
ments. Rec 
(a) No market agency engaged in selling consigned livestock at 7 
auction shall permit its owners, officers, agents, or employees to 
purchase livestock from consignments for resale for their own 201 
speculative accounts, nor shall it permit its owners, officers, agents, fice 
or employees to enter into any agreements, relationships, or associa- con, 
tions with other parties whereby such owners, officers, agents, or he 
employees shall share, directly or indirectly, in profits realized from $93 
resale of livestock purchased out of consignments; nor shall such 
market agency permit auctioneers or weighmasters, or other em- res} 
ployees performing duties of comparable responsibility in connec- spe 
tion with the actual conduct of auction sales by the market agency, viol 
to purchase livestock out of consignments for any purpose for their Giv. 
own account. This shall not preclude employees of the market 201 
agency, whose duties in connection with the selling of livestock by 
auction do not involve the making of determinations or decisions duti 
directly affecting the interests of consignors, from purchasing live- | this 
stock from consignments for their own accounts for purposes other thei 
than speculative resale, provided all such purchases are made by 
such employees bidding openly and competitively at auction against R 
other buyers and, on the accounts of sale issued, disclosure is made Mr. 
to the consignors concerned of the relationship of the buyers to the | th 
market agency. © 
coul 
§ 201.66 Market agencies not to employ persons engaged in| tion 
buying livestock. whi 
(b) No market agency shall employ or permit any person engaged denc 
in buying livestock as a dealer or market agency, or any employee of pric 
any such person, to perform any service or duty in connection with plan 
the furnishing by such market agency of its services: Provided, That 
this paragraph shall. not prohibit a market agency engaged in sell- Ci 
ing consigned livestock from employing any individual who does not miss 
engage in any dealer or market agency transactions at the stock- a ev 
yard where he is employed and who is not otherwise employed by a an j 
dealer or market agency engaged in selling or buying livestock at reso 
said stockyard. vig 
faile 
2. Speculative Purchases by Walter Ned Givens then 


Respondent has admitted that on April 16, 1975, it sold to! 2d 
and allowed its Vice President, Walter Ned Givens, who was iden- Act 
tified to consignors as “B-X” and “R-1”, to buy seven calves. Mr. M 
Givens owns one fourth of the corporate stock of respondent and| respi 
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also owns one third of the corporate stock of McComb & Block, 
Inc., a registered livestock dealer and market agency. Respondent 
billed the calves to McComb & Block, Inc. at $5.00 per hundred- 
weight increase over the price Mr. Givens had bought them for, 
$460.00 versus $553.00, the selling price. A check was issued to 
Mr. Givens for the increase in price (Answer as amended on the 
Record at Tr. 55-56, 61). 


This transaction is in direct violation of sections 201.57(a) and 
201.66(b) of the regulations. Mr. Givens is an owner and an of- 
ficer of respondent who was permitted by respondent to purchase 
consigned livestock for the account of the dealer firm of which 
he is one third owner; he was further permitted to retain the 
$93.00 increment realized on resale of the livestock. Although 
respondent disputes that Givens realized a profit or engaged in 
speculation violative of section 201.57 (a), the transaction directly 
violates section 201.66(b) which completely prohibited Mr. 
Givens from purchasing any livestock as a dealer (7 U.S.C. 
201(d)) at respondent’s market, while performing services and 
duties in connection with respondent’s operations. By permitting 
this, respondent placed in jeopardy its consignors’ right to have 
their animals sold at a truly competitive market. 


Respondent claims that this transaction was a way to reimburse 
Mr. Givens for freight owed to him by George H. Myers & Sons, 
the ultimate purchaser of the animals. Neither the president, ac- 
countant, nor buyer for that company remembers such a transac- 
tion, however, and it is contrary to their normal business practice, 
which is to show freight separately on all their billings. The evi- 
dence in respondent’s own records says it was an “increase in 
price”, in other words, a profit, and that is the most logical ex- 
planation for it (CX 18, 19; Tr. 63-67, 104-105, 118-126, 213-219). 


Considering it as profit is also consistent with the general per- 
mission respondent gave Mr. Givens to buy livestock as he wished 
a evidenced by his other purchases at the market. By permitting 
an insider to control and manipulate respondent’s selling and 
recordkeeping systems to further personal interests, respondent 
failed to properly represent its consignors and violated its duty to 
them. This conduct constitutes an unjust, unreasonable, unfair 
and deceptive practice violative of sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213 (a) ). 


Mr. Givens was also permitted to buy consigned livestock from 
respondent for his dealer firm, McComb & Block, Inc., which 
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McComb & Block thereafter resold, within one or a few days, at 
a higher price than Mr. Givens had paid. The gross profit made 
on these transactions would be kept by McComb & Block and thus 
benefit Mr. Givens. These purchases were, of course, speculative, 
for McComb & Block is a livestock dealer in business for the pur- 
pose of and with the expectation of making a profit on its busi- 
ness transactions. Respondent again placed itself in the position 
of favoring one of its owner/officers over its consignors, to whom 
it owes its full loyalty (Answer as amended on the Record at Tr. 
56-57, 61-62; Tr. 67-68, 105-109, 118-126, 185-186). 


This conduct was in direct violation of section 201.57(a) (9 
CFR 201.57(a) ) because Mr. Givens, the owner/officer purchaser, 
shared in the profits from his dealer firm’s sales. It was also in 
violation of section 201.66(b) (9 CFR 201.66(b)) because he is 
a dealer (7 U.S.C. 201(d)) who performed services at the market 
at the same time he bought for an account in which he has an 
interest. 


3. Additional Prohibited Purchases from Consignments 


Respondent has further admitted that it allowed Mr. / 


Givens and Mr. Phillip N. Campbell, another owner/officer regis- 
tered as a dealer, to purchase livestock while working as ringmen, 
and Mr. Robert Howell, a third owner/officer registered as 4 
dealer, to purchase livestock while he worked as auctioneer. All 
three of these men were employed by respondent corporation while 
carrying out these duties (Answer as amended on the Record at 
Tr. 57-59, 62; Tr. 88, 109-110, 118-126). 


Section 201.57(a) (9 CFR 201.57(a)) prohibits a market 
agency from permitting ‘auctioneers or weighmasters, or other 
employees performing duties of comparable responsibility in con- 
nection with the actual. conduct of auction sales by the market 
agency, to purchase livestock out of consignments for any pur- 
pose for their own account” (emphasis added). As is the case with 
auctioneers, ringmen must be precluded from buying livestock 
because they can exercise control over and influence the bidding. 
The auctioneer may close the bidding early for an insider, or he 
may fail to push bidders higher on an animal he wants himself. 
A ringman may start bids, may help to spot bids or may help to 
encourage or discourage bidders. They are both part of a market’s 
selling team, and their loyalty to consignors has to parallel that 


of the market itself. The purpose of section 201.57(a) is to assure | 
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their loyalty and to maintain competitive markets where shippers 
will receive the highest prices. 


Section 201.66(b) (9 CFR 201.66(b)) prohibits a market 
agency from employing or permitting “any person engaged in 
buying livestock as a dealer or market agency, or any employee 
of any such person, to perform any service or duty in connection 
with the furnishing by such market agency of its services.” The 
only exception to this prohibition is the employment of a dealer 
who does not engage in any dealer or market agency transactions 
at the market. 


These purchases were prohibited under the regulation regard- 
less of the purpose of the purchases. The close relationship of 
these key employees with the mechanisms of the market afforded 
them too great an advantage over consignors and other bidders. 
Allowing them to purchase livestock necessarily diminishes the 
confidence of other buyers in the market, may reduce the prices 
paid, and discourages prospective purchasers from attending 
future sales. As insiders, these individuals were in a position to 
influence the price which they paid for the livetock they pur- 
chased. The dangers inherent in such purchases are so great that 
they must be prohibited. 


The respondent, like any market agency, must be a direct ex- 
tension of its consignors who, as any producer of goods in a free 
enterprise system, seek the highest price obtainable for their prod- 
ucts. A consignor’s agent must act and think the same way. 
When his agent has, by virtue of its own desires or those of its 
owners, an internal conflict which can or does detract from this 
ultimate purpose there is the likelihood and often the consequence 
that the consignor will not obtain the highest price possible for 
his livestock. The only way to assure that he does is to prevent 
these conflicts from the outset by prohibiting a market agency 
from allowing practices divisive to its loyalty. 


The purchase of consigned livestock by officers and key em- 
ployees was examined in In re B&B Livestock, 24 A.D. 613, 616 
(1965) : 


[Rlespondent . . . violated sections 307 and 312(a) of the Act and 
sections 201.66 and 201.57(a) of the regulations issued thereunder 
by reason of the employment of a separately registered and oper- 
ating dealer as its auctioneer and by allowing the auctioneer and its 
president to buy consigned livestock. 
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In In re Lufkin Livestock Exchange, Inc., supra, at 610, the Judi- 
cial Officer found such a violation and stated: 


Respondent intentionally, knowingly and voluntarily permitted its 
auctioneer to make livestock purchases out of consignment for his 
own account. In so doing respondent acted with careless disregard 

. and with plain indifference to statutory requirements. ... This 
activity constitutes an unlawful practice violative of sections 307 
and 312(a) of the Act... and section 201.57(a) of the regulations 
(9 CFR 201.57 (a) ). 


In re Harry C. Hardy, supra, at 1397, likewise concluded: 


. . allowing an auctioneer to purchase consigned livestock for any 
reason is an unfair practice and [a] violation of sections 307 and 
312(a) of the Act and of sections 201.57 and 201.66 of the Regu- 
lations. 


See also In re Livestock Marketing Development Co., 33 A.D. 784, 
797, 807 (1974) and In re Humboldt Livestock Commission Com- 
pany, Inc., 22 A.D. 1084, 1086 (1963). 


Accordingly, respondent’s actions are counter to the express 


prohibitions of the operative regulations. On March 10, 1970, Octo- | 


ber 16, 1972 and November 138, 1972, respondent was notified by 
letter that permitting purchases out of consignments violates the 
Act and regulations. Yet, respondent allowed such purchases to 
continue, wherein respondent’s violations of the Act were re- 
peated and flagrant as well as wilful. In re Harry C. Hardy, 33 
A.D. at 1398; In re J. H. Speight, 33 A.D. 280, 302-303 (1974); 
In re James J. Miller, 33 A.D. at 83-87. 


C. Improper Records. 


Respondent admits it utilized various initials and numbers to 
designate purchasers rather than actual names, on the 45 ac- 
counts of sale specified by the complaint. This was its normal 
practice. There was no code posted on the accounts or elsewhere 
in explanation of the initials and numbers. A concerned consignor 
could ascertain the identity of the purchaser of his livestock only 
by making personal inquiry at the market. 


Respondent was advised by Robert McCoy, at the time of his 
October 30 through November 1, 1972 visits to the market, that 
this practice was not in accord with controlling regulations. By 
letter of November 13, 1972, Mr. McCoy followed up on his ad- 
monitions and specifically stated (CX 8): 
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idi- In accounting to consignors the name of t*e purchaser frequently 
is not shown on the account of sale as required by section 201.43 (a) 
of the regulations, Many meaningless abbreviations, initials and 

+d numbers were used instead. Also, when the purchaser is an owner, 

- officer, or employee, section 201.47 of the regulations require this 

rd relationship to the market also be shown on the accounting to the 

= consignor. Since the account of sale forms you are presently using 

7 have very little space to show the buyer information and your pres- 


ent supply is limited, when a new supply is printed as was discussed, 
you could have the owner’s names printed on the form, and a list 
of abbreviations to be used for major buyers, including purchases 
by the market on the back of the original. 


ny Respondent failed to correct this practice, however, and continued 
nd to issue improper accounts of sale for approximately three more 
a years, and reordered at least three additional sets of forms of 
the very type it had been advised did not comply with section 
201.43 (a) of the regulations. 


784, 

y * ¢ 

Om- Recently, In re Harry C. Hardy, 33 A.D. at 1397, the Judicial 
Officer has stated: 

ress | We conclude that the respondents’ use of letters and numbers to 

\eto- | designate purchasers of cattle, and the use of false names to dis- 

d by guise purchases made by . . . respondents through their market 

th agencies are wilful violations of sections 307, 312(a) and 401 of the 

a Act. It has been consistently held that as a necessary part of the 

S to | full report which a commission merchant must make to consignors 

1 Te for whom it sells livestock on commission is the furnishing of the 

J, 38 names of the purchasers which should be shown on accounts of sale. 

14);! See also In re Livestock Marketing Development Company, 33 
A.D. at 798, 807-808; In re Julian Clark, 30 A.D. 730, 736, 739 
(1971) ; and In re Vidalia Livestock Auction, 30 A.D. 741, 745, 
752 (1971). 

rs to 


, The hampering effect of this practice upon efforts to enforce 
) a) the Act was discussed, In re Nolan E. Poovey, Jr., 27 A.D. 1512, 
rmal! 1519 (1968) : 


here 
gnor Failure to keep proper records and accounts operates to conceal vio- 
only lations of the Act and to mislead enforcement officials so that the 


enforcement of the Act is seriously hampered and frustrated. 


_| Likewise, in In re Lufkin Livestock Exchange, Inc., 27 A.D. at 
f his 610-611: 


that 
;, By One of the important and essential means in the accomplishment of 
the purposes of the Act is to require those subject to the Act to 


3 ad- ; : 
S kee» such accounts, records and memoranda as will fully and cor- 


rectly disclose all transactions in their handling of livestock. A 
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regulatory agency must be informed as to the business of those sub- 
ject to regulation if it is to successfully perform its assigned func- 
tion. [Citations omitted]. 


See also In re Farmers Cooperative Market, 27 A.D. 1230, 1239 
(1968). 


Between April 16 and May 5, 1975, respondent concealed that 
one of its owners was the true purchaser of livestock by the issu- 
ance of buyers’ invoices falsely indicating that others were the 
buyers. (Answer as amended on the Record at Tr. 60, 62; Tr. 68- 
69). Issuing buyers’ invoices which do not correctly disclose the 
buyer is a violation of section 401 of the Act. In re W. I. Bowman, 
23 A.D. at 1082-1087; In re Oddie Owen, 20 A.D. 219, 225 (1961). 


The respondent was cautioned that the true identity of pur- 
chasers must be disclosed when visited by Robert McCoy in 1972. 
The follow-up letter was most specific: 


On the invoices issued to the buyers, the correct name of the buyer 
should always be shown and the copy retained in the files should 
show the date paid. (CX 8) 


Respondent’s actions in continuing to issue false and deceptive | 


accounts of sale and buyers’ invoices after receiving specific no- 
tice that the documents it issued must identify purchasers and 
fully disclose purchases by owners, officers and employees, con- 
stitutes a wilful and intentional violation of the Act and the 
regulations, specifically ; sections 307, 312(a) and 401 of the Act 
(7 U.S.C. 208, 213(a), 221) and sections 201.43 and 201.47 of the 
regulations (9 CFR 201.43, 201.47). 


Respondent’s records also failed to completely disclose market 
support transactions and the identity of monies received and paid 
for freight on purchases of consigned livestock. As a result, it 
could neither be determined how many market support transac- 
tions took place nor on which animals outgoing freight was being 
paid. Section 401 of the Act requires that “[e]very .. . market 


agency ... shall keep such accounts, records, and memoranda as 
fully and correctly disclose all transactions involved in his busi- 
ness. .. .” Respondent’s failure to keep records which fully dis- 


close the circumstances of these types of transactions is held to 
be a violation of section 401 of the Act and an order will be issued 
requiring respondent to keep such records in the future. 


D. Sanction. 


Complainant has requested that the respondent be ordered 
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to cease and desist from these various practices and that it be 
suspended for 14 days and thereafter until it demonstrates that 
the deficit in its custodial accounts has been eliminated. The rec- 
ommendation is in keeping with sanctions imposed in previous 
proceedings of this type, and has been concluded to be reasonable 
and appropriate in the circumstances. 


The serious, wilful nature of the violations, involving as they 
do the improper handling of a custodial account so as to partially 
finance certain dealer operations by respondent’s owners and the 
conflicts of interest inherent in purchases out of consignments by 
owner/officers, which respondent permitted after express warn- 
ings, requires the imposition of a suspension, in addition to the 
issuance of a cease and desist order. The 14 day period of suspen- 
sion which is being imposed will prevent respondent from holding 
two of its weekly, Wednesday auctions. This should not affect 
respondent drastically, but should serve to make respondent real- 
ize in the future that as a fiduciary, it must fully and truly ac- 
count for and deal with consigned livestock as mandated under 
the law. 


PROPOSED ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations under the Packers and Stockyards 
Act, shall cease and desist from: 


1. Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


2. Failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


3. Permitting auctioneers, ringmen, and other personnel of 
respondent engaged in the actual conduct of auction sales to pur- 
chase livestock out of consignment for any purpose for their own 
accounts ; 


4. Employing or permitting any person engaged in buying and 
selling livestock at the stockyard as a dealer or market agency, 
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or any employee of such person, to perform any service or duty 
in connection with the furnishing by respondent of its services; 


5. Permitting its owners or officers to purchase livestock from 
consignment for resale for their own speculative accounts or to 
share in profits realized from the resale of livestock purchased 
out of consignments; 


6. Issuing accounts of sale which fail to show the true and 
correct names of the buyers of consigned livestock; 
sale price of livestock sold on a commmission basis; 


7. Issuing purchase invoices which fail to show the true and 
correct names of the buyers of consigned livestock: 


8. Failing to make and keep accounts, records and memo- 
randa which fully and correctly disclose all transactions pertain- 
ing to the purchase and sale of livestock for its market support 
account; and 


9. Failing to maintain complete identity of monies received 
and monies paid for freight on consigned livestock purchased by 
buyers. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act, including: (1) true 
and correct copies of accounts of sale, (2) true and correct copies 
of purchase invoices, (3) market support purchase, sales and in- 
ventory records, and (4) complete identity of all monies received 
and all monies paid for freight on consigned livestock purchased 
by buyers. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days, and thereafter until it demonstrates that the 
deficit in its two Custodial Accounts for Shippers’ Proceeds has 
been eliminated. When respondent demonstrates that the deficit 
in its two Custodial Accounts for Shippers’ Proceeds has been 
eliminated, a supplemental order will be issued in this proceeding 
terminating the suspension, after the expiration of the 14 day 
period. 


This order shall be effective from the sixth day after the Deci- 
sion and Order becomes final*. Copies hereof shall be served upon 
the parties. 


* The Decision and Order became final September 19, 1977.—Ed. 
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Pursuant to the amended Rules of Practice governing proce- 
dures under the Packers and Stockyards Act, this Decision and 
Order becomes final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service. 





STAY ORDER ~— PENDING JUDICIAL REVIEW 


(No. 18,050) 


In re CORONA LIVESTOCK AUCTION, INC. P&S Docket No. 5030. In 
order issued September 5, 1977, by Donald A. Campbell, Judi- 
cial Officer. 


DISMISSAL —~ ON MOTION OF COMPLAINANT 


(No. 18,051) 


In re RAYMOND ANDERSON, JR. and AURORA M. ANDERSON, d/b/a 
ANDERSON LIVESTOCK COMMISSION COMPANY, CHINO, CALI- 
FORNIA. P&S Docket No. 4989. In order issued September 16, 
1977, by Dorothea A. Baker, Administrative Law Judge. 


TERMINATION OF SUSPENSION ~ Supplemental Order 


(No. 18,052) 


In re WALTER D. BORMANN. P&S Docket No. 3992. In order issued 
September 28, 1977, by Donald A. Campbell, Judicial Officer. 
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(No. 18,053) 


A 


In re JOHN HUDSON, JR. P&S Docket No. 2550. In order issued 
September 21, 1977, by Donald A. Campbell, Judicial Officer. 








LIST OF DECISIONS REPORTED 
SEPTEMBER 1977 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


‘ed 


er. A, J. SALES COMPANY v. THE HAAS BROTHERS 
CoMPANY. PACA Docket No. 2-4754. Default —-...........0........ 


ACE BROKERAGE COMPANY, INC. v. CUSTOM PACK- 
ING, Ltp. PACA Docket No. 2-4291. Original 
invoice price — failure to pay in full — Dete- 
rioration claims — failure to submit evidence 
in support of — Setoff claims — untimely 
filed — Reparation awarded 


ADAMS BROTHERS PRODUCE CO. v. CAROLINE J. 

PEEPLES, d/b/a PEEPLES PRODUCE Co. and/or 

WILLIAM PEEPLES, d/b/a TOMATO KING. PACA 

Docket No, 2-4309. Failure to pay — in viola- 

tion of Section 2 of the Act — Answer — fail- 

ure to file — Reparation against Caroline J. 
I Licht cali cpdenignntlcoksstindttrahigel paulo 


Dismissal against William Peeples 


BLUE Key GROWERS, INC. v. RAYMOND W. STAG- 
NER, d/b/a R. W. STAGNER. PACA Docket No. 
2-4775. Default 


CAVALIER GULLING WILSON Co., The v. L & M 
Foop SERVICES, INc. PACA Docket No, 2-4348. 
Payment on account — untimely and ircom- 
plete — Reparation for balance due Par sis eee 


CHARLES WETEGROVE Co., INC. v. SUPERIOR MEALS. 
PACA Docket No. 2-4753. Default 


COLORADO POTATO GROWERS EXCHANGE v. Foop 
SERVICES, INc. PACA Docket No. 2-4585. Dis- 
missal — settlement between parties : 


CORRIN PRODUCE SALES, INC. v. BRANDT FARMS, 
Inc; PACA Docket No, 2-4576. Dismissal 0 on 
request of complainant . 


FLORANCE DISTRIBUTING Co., INC. v. WALLACE 
Foops, Inc. PACA Docket No. 2-4776. Default .................... 


Page 


1617 


1606 


1588 


1588 


1616 


1617 


....1610 


...1611 


1616 


1575 











AGRICULTURE DECISIONS 


Perishable Agri. Commodities Act, 1930—Cont. 


1576 


FRANK KENWORTHY COMPANY v. SAM C. SCOLA, 
d/b/ Scoua’s Propuce, a/t/a TROPICAL FRUIT 
Co. PACA Docket No. 2-4773. Default 


FRUITCREST CORPORATION v. ARTHUR BREAUX, 
Jr., d/b/a SuN VALLEY SALES Co, PACA 
Docket No. 2-4561. Default _................ E 


Fry Distrisurine Co., INc. v. REUBEN SHERMAN, 
d/b/a LorAIN COUNTY PRODUCE SERVICE. 
PACA Docket No. 2-4452. Dismissal — settle- 
ment between parties ............. 


GEORGE DEPAOLI DISTRIBUTING CO. v. JONES VAL- 
LEY PropUCE Co., INc. PACA Docket No. 
9-45 76, eiaalt:.iwt) ease we Dee 


GOLDEN WEST WHOLESALE FRUIT DISTRIBUTORS, 
Inc. PACA Docket No. 2-4421. Denial of due 
process contentions — found to be without 
merit — Application for license denied 


GRESSINGER & SONS v. COYNER & Son, INc. PACA 
Docket No. 2-4742. Default 


RIFFIN AND BRAND OF MCALLEN, INC. v. W. CHAS. 
HEITMULLER Co., INc. PACA Docket No. 
2-4747. Default sth pata ! 


H AND H ORCHARDS v. DONATO PRODUCE, INC. 
PACA Docket No. 2-4756. Default 


H. SMITH PACKING CORPORATION v. NATIONAL 
FARMER’S ORGANIZATION, INc. PACA Docket 
No, 2-4517. Dismissal — settlement between 
parties 


HANSEN FRUIT & COLD STORAGE COMPANY v. R. A. 
STRAND Co., INc. PACA Docket No. 2-4777. 
Default 


HosAKA, HENRY and GEorGE HOSAKA, d/b/a 
HOSAKA Bros. v. KOREA HOUSE TRADING CORP. 
PACA Docket No. 2-4756. Default ....... 


JACOBSON PropucEe, INc. v. HAL MERDLER PRo- 
DUCE, INc. PACA Docket No, 2-4771. Default 


Page 


1615 


ei cea 1618 


..1611 


etc: sos 


....1618 


1611 | 


....1616 


iiiceaceistoede 





AGRICULTURE DECISICNS 


Perishable Agri. Commodities Act, 1930—Cont. 
Page Page 
JACOBSON PrRopucE, INC. v. P & G TROPICAL PRO- 
DUCE, INc. PACA Docket No. 2-4745. Default . .............-..--.----- 1614 
1615 
Jor PHILLIPS, INC. v. Joz BELSON. PACA Docket 
No. 2-4665. Default - ; 


1618 JorY ENDIVE, INc. v. W. CHAS, HEITMULLER CO., 
ING: PACA. Docket No. 32-4760. Details ...2..<2--<<:.252:03.--.-20c 1612 


Jos. NOTARIANNI & COMPANY, INC. v. TULIN PRO- 
DUCE Co. PACA Docket No. 2-4772. Default | _.....-...........---.---- 1615 
1611 


JUNGLE KING, INC. v. KOREA HOUSE TRADING CoRP. 
PACA Docket No. 2-4747. Default 1613 


1615 KoyAMA Farms v. E. VEGA & SoNS PropucE. PACA 
Docket No. 2-4593, Default 


LINDEMAN FARMS, INC. v. Foop FAIR STORES 
PACA Docket No. 2-3686. Order on reconsider- 
1591 ation Deitel cht atectnanesi ate Gaeta. _.....1609 


MAINE BANANA CORPORATION. PACA Docket No. 
1614 2-3567. Order lifting stay order See oo ass 


MARYLAND FRESH TOMATO Co., INC. v. GRAHAM & 

SMITH PRODUCE, formerly t/a TOWN & COUN- 

1612 try Propuce. PACA Docket No. 2-4744. 
Re fe ee 1614 


1613 MICHIGAN ONION PRODUCERS COOPERATIVE, INC. 
v. THE HAAS BROTHERS COMPANY. PACA 
Docket No. 2-4755. Default 


MID-VALLEY PRODUCTS CoRP. v. SMELTZER ORCHARD 
Co. PACA Docket No, 2-4159. Damages — 

1611 ‘ 
failure to prove — Gross proceeds of alleged 
reale — failure to provide information as 
to — Dumping certificate — absence of — 


1616 Reparation awarded Rei ales ‘lea 1585 


MILLs - DISTRIBUTING COMPANY v. W. CHAS. 
HEITMULLER Co., INc. PACA Docket No. 


2-4759. Default . Jive eeusseries 1612 


1618 
NEWBERN GROVES, INC. v. HERRINGS FARM CENTER. 
PACA Docket No, 2-4622. Dismissal — settle- 


1615 ment between parties - eles 1611 


1577 








AGRICULTURE DECISION 
Perishable Agri. Commodities Act, 1930—Cont. 


NICKOLOFF ORCHARDS, INC. v. DONATO PRODUCE, 
Inc. PACA Docket No. 2-4762. Default 


NorTH AMERICAN FARMERS COOPERATIVE ASS’N. v. 
DoNATO PRODUCE, INC. PACA Docket No. 
2-4763, Default - 


PELLEGRINO, JOSEPH NICHOLAS & ANTHONY P. 
PELLEGRINO, d/b/a PELLEGRINO AND SON wv. 
ALLEN T. VISCONTI, d/b/a ANTHONY VISCONTI 
AND SON, PACA Docket No. 2-4779. Default 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. HAL 
MERDLER PropuUCcE, INc. PACA Docket No. 
2-4752. Default 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. W. 
CHAS. HEITMULLER Co., INc. PACA Docket No. 


..1613 


L611 | 


1618 


2-4746. Default 29S cae ch ctan ee eco eR cna Ca acdaesd 1612 


SANTA CLARA Propuce, INc. v. W. CHAS. 
HEITMULLER Co., INc. PACA Docket No. 


2ATSS. Detault: <2.0.0.2.255. F. tbe : 


SENINI ARIZONA, INC. v. MONTEL Foops, INcoR- 
PORATED formerly t/a MONTEL CONVENIENT 
Foops, INc. PACA Docket No. 2-4770. Default 


STADELMAN Fruit, INC. v. JOHN E. Russo PRODUCE 


Co., Inc. PACA Docket No. 2-4748. Default _ 


Starr PRODUCE Co., INC. v, W. CHAS. HEITMULLER 


Co., Inc. PACA Docket No. 2-4748. Default 0.2.2... 


STORM, JOHNATHAN, d/b/a JOHN P. Storm Co, v. 
Ropert L. BURNETT, d/b/a R. L. BURNET 
BROKERAGE Co., a/t/a Best PoTaTo PRropucTs 
Co. and/or R. L. Burnet, Sr. PACA Docket 


No. 2-4778. Default .. ed iseciesk?. dcdid thsiviecsd 


VERD’S FRUIT MARKET v. JOSEPH ZACCONE, d/b/a 
Facts OF LiFe Juices. PACA Docket No. 
2-4450. Acceptance — by unloading — Rejec- 
tion — untimely — Failure to pay — violation 
of Section 2 of the Act — Reparation awarded 


1612 


1616 


1615 


1618 


1617 | 


....1603 





WE: 


Whe 


And 





age 


L618 


1618 


1617 


1618 


1612 


1612 


1616 


1615 


1618 


1617 


.1603 


| 
| 
| 


WESTERN PACKING CO. v. 
CONSUMERS PROD, CO. OF PITTSBURGH 
Cite as 36 A.D. 1579 


Perishable Agri. Commodities Act, 1930—Cont. 


WESTERN PACKING Co. v. CONSUMERS PRODUCE 
COMPANY OF PITTSBURGH. PACA Docket No. 
2-4077. Information — withholding of — Con- 
signment agreement — voidable — Original 
contract terms — liability based upon — War- 
ranty of suitable shipping condition — applica- 
bility of — Contract — failure to prove breach 
of — Reparation awarded 


WILLIAM C. ForBES CorP. v. ARTHUR BREAUX, JR., 
d/b/a SUN VALLEY SALES Co, PACA Docket 
No. 2-4562. Default 

WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH, 
The v. NATALIE A PACILEO PICARDO, d/b/a ERIE 
County FarMs Ovurpoor MARKET. PACA 
Docket No. 2-4751. Default 


(No. 18,054) 


1579 


Page 


1579 


1619 


..-1618 


WESTERN PACKING Co. v. CONSUMERS PRODUCE COMPANY OF PITTS- 
BURGH. PACA Docket No. 2-4077. Decided September 1, 


1977. 


Information — withholding of — Consignment agreement — voidable — 
Original contract terms — liability based upon — Wazrranty of suitable 
shipping condition — applicability of — Contract — failure to prove 


breach of — Reparation awarded 


Where the consignment agreement is voidable and respondent failed to sus- 
tain its burden of proof of a breach of contract by complainant with re- 
sulting damages, respondent is liable to complainant for the original con- 
tract price of the lettuce in issue in the amount of $1,958.75 for which 


reparation is awarded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,958.75, in con- 
nection with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to, denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 


the shortened procedure provided in section 47.20 of the Rules of 


Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given the opportunity to submit further evidence 
and briefs, but did not do so. 


FINDINGS OF FACT 


1. Complainant, Western Packing Co., is a partnership com- 
posed of Jack J. Carmichael and Kay L. Carmichael, whose ad- 
dress is P.O. Box 475, Guadalupe, California. 


2. Respondent, Consumers Produce Company, Inc., of Pitts- 
burgh, is a corporation whose address is PRR Produce Terminal 
Building, 21st and Smallman Streets, Pittsburgh, Pennsylvania. 
At the time of the transaction involved herein, respondent was li- 
censed under the Act. 


3. On September 6, 1974, pursuant to oral contract, complain- 
ant sold to respondent, through Kaiser Distributors, Inc. (here 
after, Kaiser) acting as broker, a truckload of lettuce consisting of 
825 cartons, at $2.00 per carton, plus $.35 per carton cooling and 
$20.00 for a Ryan recorder, for a total price of $1,958.75, f.o.b. 
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4. The subject lettuce underwent a Federal inspection at ship- 
ping point on September 6, 1974, which disclosed, in pertinent 
part, Defects average within tolerance, including 3% soft.” 


5. On September 6, 1974, the subject lettuce was shipped by 
truck in interstate commerce from Guadalupe, California, to re- 
spondent in Pittsburgh, Pennsylvania, arriving there the evening 
of September 10, 1974. 


6. Upon arrival, the lettuce was unloaded in respondent’s 
warehouse and, at 7:50 a.m., was subjected to a Federal inspection 
which revealed, in pertinent part, as follows: 


Temperature of Product: 48 to 538° F. 


Condition: Heads or portions of heads not affected by discoloration 
or decay of fresh and good green color. Wrapper leaves: Average 
2% decay. Head leaves: From 1 to 3 heads in most cartons, many 
none,, average 6% decay. Decay is Bacterial Soft Rot, in various 
curring throughout pack. From 1 to 3 heads in most cartons, many 
none, average 6% decay. Decay is Bacterial Soft Rot, is various 
stages, mostly early. 


7. On September 11, 1974, respondent informed Kaiser of the 
condition defects revealed by the Federal inspection and that the 
Ryan recorder showed a constant 40° temperature. The product 
temperature found was not disclosed to Kaiser. Kaiser immedi- 
ately relayed the information it received to complainant, first by 
telephone, and later that day, in writing. 


8. On September 12, 1974, on the recommendation of Kaiser, a 
second Federal inspection was made, which revealed as follows, in 
pertinent part: 


Temperature of Product: 40 to 44° F. 


Condition: Heads of portions of heads not affected by discoloration 
or decay are fresh and good green color. Wrapper leaves: From 1 to 
4 heads per carton, average 10% decay. Head leaves; From 1 to 5 
heads per carton, average 10% damage by discoloration following 
bruising, throughout pack. From 1 to 3 heads per carton, average 8% 
decay. Decay is Bacterial Soft Rot in various stages. 


Remarks: Applicant states lot consists of 250 cartons. 


9. After the second inspection, respondent notified Kaiser as 
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to the condition defects uncovered, but did not include the product 
temperature or the number of cartons inspected. Kaiser then re- 
layed the information in its possession to complainant by telephone 
and later, in writing. 


10. After receiving from Kaiser the results of the two inspec- 
tions, complainant decided to allow the lettuce to be sold on con- 
signment for its account. The subsequent sales resulted in a net 
deficit of $142.77. 


11. In the middle of October, 1974, complainant received from 
respondent the account of sales, Ryan tape, and inspection reports 
covering the subject lettuce. At that time, it notified respondent, 
in a letter dated October 21, 1974, (complainant’s exhibit No. 13) 
that it had not been informed of the product temperatures found 
in the first inspection and of the fact that the second inspection 
covered only 250 cartons, and demanded payment of the invoice 
price of $1,958.75. Respondent has to date failed to comply with 
this demand for payment. 


12. An informal complaint was filed by complainant on No- 


vember 11, 1974, which was within nine months after the cause of. 


action herein accrued. 


CONCLUSIONS 


The decisive issue herein is whether or not complainant’s assent 
to respondent’s handling of the subject lettuce on consignment for 
its account, was induced as a result of respondent withholding 
from complainant material information which, in good faith, it 
was bound to disclose. If such was the case, the consignment agree- 
ment may be avoided by complainant at its option. Victor Produce 
& Kraut Co. v. S@K Farms, Inc. 34 A.D. 1586 (1975) ; Mendelson- 
Zeller Co., Inc. v. W. M. Turino Co., Inc., 32 A.D. 1972 (1973). 


The parties agree that respondent was not pleased with the con- 
dition of the lettuce when it arrived on September 10, 1974, and 
that complainant eventually permitted respondent to sell the let- 
tuce for its account. It is also agreed that respondent failed to dis- 
close certain findings of the two Federal inspections that took 
place on September 11 and 18, 1974; the first inspection’s finding 
of a product temperature of 48° to 53°, and the fact that the 
second inspection covered only 250 out of the 825 cartons compris- 


tel 


we 
pl: 


ter 
Ch 


\ 


8 


2 1 
lettu 
term 





luct 
re 
one 


pec- 
con- 
net 


rom 
orts 
lent, 

13) 
yund 
tion 
roice 
with 


No- 
se of. 


ssent 
t for 
ding 
h, it 
xree- 
duce 
lson- 


3). 


con- 
, and 
e let- 
) dis- 
took 
ding 
t the 
\pris- 





WESTERN PACKING CO. v. 1583 
CONSUMERS PROD, CO. OF PITTSBURGH 
Cite as 36 A.D. 1579 


ing the truckload. Complainant argues that it would not have 
agreed to the consignment arrangement had it been aware of these 
factors. 


As there is no dispute that certain information concerning the 
inspections was not disclosed to the complainant, the essential 
question is whether the information withheld was material to com- 
plainant’s decision to consign the lettuce. 


We believe that respondent’s failure to notify complainant of 
the 48° to 58° product temperature revealed by the first inspection 
was a material factor. The September 10, 1974, inspection re- 
vealed decay in the heads exclusive of wrapper leaves of 6%, 1% 
greater than the maximum acceptable under the good delivery 
standards of 7 CFR 46.44(a) (2).1 The lettuce arrived on the eve- 
ning of September 10, and was unloaded into respondent’s ware- 
house, remaining there until the inspection at 7:50 a.m. on Sep- 
tember 11. Lettuce unloaded from a 40° truck which is subjected 
for 7 hours and 50 minutes to a temperature sufficient to cause 
a reading of 48° to 58° at the conclusion of that period, will be 
likely to experience an increase in decay.2 Thus, it is probable that 
no more than 5% decay existed in the lettuce at the time of ar- 
rival, within the tolerance levels prescribed by the good delivery 
standards. We conclude, therefore, that knowledge of the product 
temperature prevailing at the time of the first inspection was ma- 
terial to complainant’s decision whether to accept any proposal by 
respondent to alter the contract terms. 


Respondent’s failure to notify complainant that only 250 cartons 
were subjected to the second inspection was also material to com- 
plainant’s assent to a consignment arrangement. The fact that a 
Federal inspection covered only a small portion of a load is a ma- 
terial fact which respondent has the duty to disclose. Bruce 
Church, Inc. v. Leonard O’Day Company, 31 A.D. 676 (1972). 


1 46.44 Good delivery. 
(a) Lettuce. 


(2) If the contract does not specify a U.S. Grade or percentage of condition defects, the 
lettuce at destination may contain a maximum of 15% by count of the heads in any lot 
which are damaged by condition defects, including therein not more than 9% serious dam- 
ages of which not more than 5% may be decay affecting any portion of the head exclu- 
sive of wrapping leaves. 

2 These high temperatures might also have resulted if complainant had failed to subject the 


lettuce to precooling. However, there is no indication that precooling was part of the contract 
terms, 











1584 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 36 A.D. 1579 


Since respondent clearly withheld material information from 
complainant which it was bound to disclose, the consignment 
agreement is voidable as to complainant. Complainant has elected 
to avoid the consignment agreement; accordingly, respondent’s 
liability will be determined by reference to the original contract 
terms. S. L. Douglass v. Mutual Produce, Inc. 27 A.D. 776 (1968). 


Having accepted the shipment, respondent became liable for the 
purchase price, less the resulting damages for any breach by com- 
plainant of the warranty of suitable shipping condition attending 
this f.o.b. sale. Bilroy’s Farms, Inc. v. Ruby Produce Company, 
Inc., 30 A.D. 1004 (1971). 


The warranty of suitable shipping condition is set forth in the 
Department’s regulations, at 7 CFR 46.43 (j), as follows: 


“Suitable shipping condition”, in relation to direct shipments means 
that the commodity, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the con- 
tract destination agreed upon between the parties. If a good delivery 
standard for a commodity is set forth in §46.44, and that commodity 
at the contract destination contains deterioration in excess of any to- 
lerance provided therein, it will be considered abnormally deteri- 
orated....” 


As it appears that the produce involved herein was handled un- 
der normal transportation service and conditions, the warranty is 
applicable. The burden of proving by a preponderance of the evi- 
dence a breach and the resulting damages is on respondent. Bil- 
roy’s Farms, Inc. v. Ruby Produce Company, Inc., supra. We have 
previously stated that, due to the period of time the lettuce was 
stored in respondent’s warehouse and its temperature at the time 
of the initial inspection, the 6% decay disclosed by such inspection 
was not an accurate indication of the percentage of decay in the 
lettuce upon arrival, which we have concluded did not exceed the 
good delivery standards: Respondent has, therefore, failed to meet 
its burden of proving a breach of warranty by complainant. 

In accordance with the foregoing analysis, respondent is liable 
for the purchase price of $1,958.75, and its failure to pay this 
amount is a violation of section 2 of the Act, for which reparation 
should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
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rom. pay to complainant, as reparation, $1,958.75, with interest thereon 


rent at the rate of 8% per annum from October 1, 1974, until paid. 


cted 
Copies of this order shall be served upon the parties. 
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this DECISION AND ORDER 
ition 

PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
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tion against respondent in the amount of $736.64 in connection 
with a shipment of frozen strawberries shipped in interstate com- 
merce. 


A copy of the report of the investigation prepared by the De- 
partment was served upon each of the parties. A copy of the for- 
mal complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. A copy of respondent’s 
answer was served upon complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this pro- 
cedure complainant and respondent respectively were given the 
opportunity to submit evidence by means of an opening, and an 
answering statment. Neither party did so. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Mid-Valley Products Corp., is a corporation 
whose address is P.O. Box 5189, Greenville, S. C. 


2. Respondent, Smeltzer Orchard Company, is a corporation 
whose address is 606 County Road, Frankfort, Michigan. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about January 13, 1975, in the course of interstate 
commerce, complainant sold to respondent a carload of frozen 
strawberries, consisting of 3,498 cans having a total weight of 
113,426 pounds, the invoice price of which was $27,305.04. The 
contract called for shipment f.o.b. Laredo, Texas. 


4. Complainant shipped the carload of strawberries on June 
20, 1975, from loading points in Texas, to respondent at Alberta, 
Michigan, by rail. Upon arrival of the car at destination, respond- 
ent accepted the struwberries and paid complainant $26,568.40 
leaving a balance due of $736.64. 


5. The formal complaint was filed on January 30, 1976, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The formal complaint and attached exhibits allege that re- 
spondent accepted all the commodities in compliance with the con- 
tract and thus is liable to complainant for the full invoice price of 
the commodities. Respondent in its answer alleges that a number 
of tins of berries were dented and leaking due to negligence in the 
loading of the car and that respondent accepted th conforming 
goods and rightfully rejected the non-conforming goods. Respond- 
ent offered in evidence a report by a railroad inspector showing 
that 125 cans were dented and leaking. This inspection was stated 
to have taken place on July 6 and July 16. It is not stated on which 
date the cans were observed to be leaking nor was any explanation 
given as to why cans shipped at — 5° Fahrenheit were leaking. 
The inspector offered the opinion that the cans were dentd while 
loading. 


We find no need to consider the merits of the respective allega- 
tions of the parties due to the fact that respondent has failed to 
provide evidence of damage to the strawberries or of its monetary 
damages assuming the strawberries were damaged. There was no 
inspection covering the condition of the strawberries on arrival. 
There was no information provided by respondent which would 
show the gross proceeds of its resale of the berries which it al- 
legedly resold; and although respondent alleges that a portion of 
the goods had to be dumped, it did not secure a dump certificate as 
required by 7 CFR 46.22 and 46.23. 


Since respondent has failed to sustain its burden of proof with 
respect to damages, it is concluded that respondent owes complain- 
ant the balance of the contract price or $736.64. Respondent’s 
failure to pay this amount to complainant is a breach of contract, 
in violation of section 2 of the Act, for which reparation should be 
awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant $736.64, with interest thereon at the rate of 8 per- 
cent per annum from August 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,056) 


ADAMS BROTHERS PRODUCE Co. v. CAROLINE J. PEEPLES, d/b/a 
PEEPLES PRODUCE Co. and/or WILLIAM PEEPLES, d/b/a 
ToMATO KING. PACA Docket No. 2-43809. Decided September 31 














19, 1977. se 
fi 
Failure to pay — violation of Section 2 of the Act — Answer — failure 
to file — admission of facts by respondent Caroline J. Peeples — Repara- W 
tion awarded 
Where respondent Caroline J. Peeples failed to file an answer to the com- 
plaint herein and thereby admitted owing complainant for the produce in 
issue in the amount of $26,033.02, reparation for that amount is awarded 
complainant against said respondent. W 
The complaint as to William Peeples is dismissed. 
ne 
Lowell Stanley, Presiding Officer. St 
Kenneth Perrine, Birmingham, AL, for complainant. 
Jerry L. Cruse, Montgomery, AL, for respondent. 
neé 
St 
Decision by Donald A. Campbell, Judicial Officer. 
he 
DECISION AND ORDER rl 
PRELIMINARY STATEMENT of 
pI 
de 
i al : ; . a 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed May 7, 1976. Complainant seeks in 


an award of reparation in the amount of $26,033.02 which is al- 
leged to be the unpaid purchase price of produce sold by complain- 
ant to respondents during October, 1975 to February, 1976. 


A copy of the formal complainant and a copy of the report in- 
vestigation prepared by the Department was served upon respond- 
ent Carolyn J. Peeples and upon respondent William Peeples. A 
copy of the report of investigation was served on the parties. 
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In his answer, respondent William Peeples denied any liability 
to complainant. Respondent Carolyn J. Peeples failed to file an 
answer. 


Although the amount involved herein is more than $3,000 none 
of the parties requested an oral hearing. Therefore, evidence was 
submitted in accordance with the shortened method of procedure 
set forth in section 47.20 of the Rules of Practice. Complainant 
filed an opening statement. 


Neither respondent filed an answering statement. No briefs 
were filed. 


FINDINGS OF FACT 


1. Complainant, Adams Brothers Produce Co., is a corporation 
whose address is P.O. Box 2682, Birmington, Alabama. 


2. Respondent, Carolyn J. Peeples, is an individual doing busi- 
ness as Peeples Produce Co., whose address is 334 North Lawrence 
Street Montgomery Alabama. 


3. Respondent, William Peeples, is an individual doing busi- 
ness as Tomato King, whose address is 315 North Mc Donough 
Street, Montgomery Alabama. 


4, Both respondents, at the time of the transactions involved 
herein, were licensed under the Act. 


5. During the months of October, 1975 to February, 1976 com- 
plainant sold to respondent Carolyn J. Peeples, various truckloads 
of mixed vegetables for a total invoice price of $26,874.27. This 
produce was invoiced to Peeples Produce and was accepted upon 
delivery. $341.25 was for goods not covered by the Act, leaving 
a balance $26,033.02. 


6. Neither respondent has made any payment to complainant 
in connection with these transactions. 


7. The formal complaint was filed on May 7, 1976, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Complainant alleges that William and Carolyn J. Peeples were, 
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as is stated in the complaint, “‘so inter-related as to be one and the 
same,” and as such, both individually responsible for the debt to 
complainant. 


Complainant offered evidence that although all the shipments 
in question were invoiced to Peeples Produce which was Carolyn 
J. Peeples’ business name, they were at times deliverd to Tomato 
King which was the business of William Peeples. Mr. Peeples had 
paid for previous shipments invoiced to Peeples Produce by checks 
drawn on Tomato King’s account. Carolyn Peeples has not filed 
an answer in this matter and by exhibit No. 3 and exhibit No. 4 
of the Report of Investigation has admitted owing the amounts 
claimed. William Peeples has submitted that he is no way con- 
nected with the operations of Carolyn J. Peeples and is not re- 
sponsible for her debts. 


Although William Peeples may have placed the order for the 
goods in question, and may have paid for other similar goods in 
the past with checks on the account of Tomato King, the evidence 
indicates that complainant looked to respondent Peeples Produce 
Co., for payment in regard to these goods, as evidenced by all the 
invoices in these transactions. Complainant was apparently aware 
at all times that William Peeples d/b/a Tomato King and Carolyn 
J. Peeples d/b/a Peeples Produce Co. were separate individual 
businesses and not partners. Therefore the doctrine of equitable 
estoppel to deny a partnership as against third parties would not 
apply. Arbie Mineral Feed Co. v. Nissen, 179 N.W. 2d 593 (Iowa, 
1970). Complainant cited no legal authority under which we could 
hold William Peeples liable for the debts of Peeples Produce Co. 
Therefore, we find that there is no liability in these transactions 
on the part of respondent William Peeples. 


We hold that respondent Carolyn J. Peeples owes complainant 
$26,033.02. The failure of respondent Carolyn J. Peeples to pay 
this amount to complainant is a violation of section 2 of the Act. 
Complainant should be awarded reparation against this respond- 
ent in the amount of $26,033.02. The complaint as to respondent 
William Peeples should be dismissed. 


Within 30 days from the date of this order, respondent Carolyn 
J. Peeples shall pay to complainant, as reparation, $26,033.02, 
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with interest thereon at the rate of 8 per cent per annum from 
March 1, 1976, until paid. 


The complaint against respondent William Peeples is hereby 
dismissed. 


Copies hereof shall be served upon the parties. 


(No. 18,057) 


In re GOLDEN WEST WHOLESALE FRUIT DISTRIBUTORS, INC. PACA 
Docket No. 2-4421. Decided September 22, 1977. 


Denial of due process contentions — found to be without merit ~ Applica- 
tion for license denied 


Where respondent’s contentions of denial of due process by unequal treat- 
ment are without merit, respondent’s application for license as a regis- 
trant under the Act is denied. 


John A. Campbell, Administrative Law Judge. 
Michael Levine, Century City, CA, for respondent. 
Dennis Becker for complainant, 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding instituted by the filing of a “Notice to 
Show Cause” in which Chief Administrative Law Judge John A. 
Campbell issued an Initial Decision and Order on May 18, 1977, in 
which he found and concluded that respondent’s application for a 
license under the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S.C. 499a et seq.), should be denied. 


Respondent filed an appeal to the Judicial Officer, to whom 
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final administrative authority to decide the Department’s cases 
subject to the Administrative Procedure Act has been delegated 
(37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395) .* 


Upon a careful consideration of the entire record in this case, 
the Initial Decision is adopted as the final Decision herein, fol- 
lowed by additional conclusions by the Judicial Officer. 


CHIEF ADMINISTRATIVE LAW JUDGE’S DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


his proceeding was initiated by a “Notice to Show Cause” why 
respondent’s application for the issuance of a license under the 
provisions of the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S.C. 499a et seq., hereafter called the “Act”), 
should not be denied. 


On September 22, 1976, respondent-applicant, Golden West 
Wholesale Fruit Distributors, Inc., filed an application for a 
license to do business under the Act. On October 20, 1976, the 
complainant herein, the Director, Fruit and Vegetable Division, 
filed the aforementioned Notice to Show Cause and on November 
5, 1976, respondent filed its answer. 


An oral hearing was held in Los Angeles, California, on Novem- 
ber 15-16, 1976. Dennis Becker and Bonnie Luken, of the Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C., represented complainant. Charles Chorna, 
Attorney, Century City, California, represented respondent. 


FINDINGS OF FACT 


1. Golden West Wholesale Fruit Distributors, Inc., (hereafter 
called “respondent” and/or “applicant”) is a corporation with a 
business address of 1114-1116 South Wall Street, Los Angeles, 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g¢), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed. 
Appendix, p. 550). 
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California. Paul Gitmed holds 50 percent of the outstanding stock 
in and is the president of respondent. 


3€8 


2. C&M Citrus Distributors, Inc. (hereafter called “C&M”’’) 
is a corporation with a business address of 1114-1116 South Wall 
Street, Los Angeles, California. During 1973-1975, C&M was a 
partnership owned by Harry Malin and Irving Chavin. On or 
about October 1, 1976, C&M was incorporated. C&M is a licensee 
under the Act. 
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3. In the latter part of December 1973, Paul Gitmed operated, 
as independent manager, the deciduous fruit department of C&M. 
Earlier Paul Gitmed began purchasing fruit in the deciduous fruit 
department of C&M in March 1973, under the direction of his 
father, Ben Gitmed. In April 1973, Ben Gitmed entered a hospital 
for treatment of an illness and returned to work in May 1973. 
From May 1973, until December 1973, Ben Gitmed began taking 
an increasingly less active role in the management of the decidu- 
ous fruit department, while Paul Gitmed assumed an increasingly 
active role in managing the department. In the latter part of 
December 1973, Ben Gitmed ceased participation in the selling of 
and accountings for fruit handled by the deciduous fruit de- 


hee partment. Ben Gitmed died in April 1974. 











4, Paul Gitmed and the co-partners of C&M, Irving Chavin 
and Harry Malin, reached an oral agreement concerning Paul 
Gitmed’s compensation as manager of the deciduous fruit depart- 
ment of C&M. Under the terms of this agreement, Paul Gitmed 
received a fixed salary plus a percentage of the profits derived 
from the sale of produce in the deciduous fruit department of 
C&M. This agreement corresponded to the compensation arrange- 
ment under which Ben Gitmed had operated. 
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5. During the period January 1973 through November 1974, 
C&M received in interstate commerce and accepted on a consign- 
ment basis, 148 lots of fruits and vegetables, all being perishable 
agricultural commodities, from nine shippers, sold such fruit and 
vegetables in interstate commerce, and realized proceeds with 
respect thereto, but failed to account truly and correctly and make 
full payment promptly of the net proceeds realized therefrom, and 
due such shippers, in the total amount of $23,111.54, as set forth 
more fully in paragraph 4 of the Notice to Show Cause. One hun- 
dred twenty-five of the violations occurred after December 17, 


ifter 
th a 
eles, 


April 
70 ed. 


1594 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 36 A.D. 1591 


1973. One hundred seventeen of the violations occurred after 
January 1. 1974.1 


6. During part of the period of time in which the violations 
occurred, Paul Gitmed negotiated purchases of deciduous fruits 
to be handled on consignment. When such fruit was received at 
C&M, Paul Gitmed assigned a lot number to the load of consigned 
fruit. He also negotiated and consummated sales of produce from 
consigned lots to various customers, and caused invoices to be 
issued reflecting the quantities and prices of produce sold from 
each lot. 


7. At the time a lot of consigned produce was received, C&M’s 
bookkeeper, Mrs. Soklin, prepared a “lot sheet”. As sales of pro- 
duce were made out of each lot, the bookkeeper entered the amount 
of produce sold and price received on the appropriate lot sheet. She 
obtained this information from the invoices which C&M issued to 
the customers who purchased the produce. When a particular lot 
was completely, or nearly completely, sold, the bookkeeper would 
refer to the lot sheet prepared for that lot and prepare a “break- 
down” paper. On this breakdown slip the bookkeeper would list a 
breakdown of quantities and prices of produce sold from the lot. 
The bookkeeper then delivered these breakdown slips to Paul Git- 
med for his approval. 


8. After receiving the breakdown slip on which were listed the 
figures reflecting invoiced sales, Paul Gitmed, instead of approv- 
ing or correcting such figures, returned to the bookkeeper a dif- 
ferent set of figures. These figures were inaccurat accounts of 
the proceeds generated by sales made from each consigned lot, and 
did not reflect any properly allowable deductions to be subtracted 
from amounts due the consignors. 


9. The bookkeeper then prepared an “account sales” using 
the figures approved by.Paul Gitmed, and prepared a check re- 
mitting the proceeds of sales to the consignor based on Paul Git- 
med’s figures. 


10. Mr. Harry Malin or Mr. Irvin Chavin, the co-partners of 
C&M, then signed the checks prepared by the bookkeeper, check- 
ing the account sales for mathematical accuracy only. 


11. An audit conducted by the Department of Agriculture and 


1 The precise date on which Ben Gitmed ceased to play an active role in the day to day 
operations of the deciduous fruit department is not entirely clear from the testimony in the 
record. However the majority of the violations occurred after December 17, 1973 and Janu- 
ary 1, 1974. 
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C&M’s own certified public accountant, Allen S. Brumer, re- 
vealed that there was a failure on the part of C&M to account 
truly and correctly for produce handled on consignment in the 
deciduous fruit department of C&M in the amounts shown in 
paragraph 4 of the Notice to Show Cause. 


12. Paul Gitmed was the individual responsible for C&M’s fail- 
ure to account truly and correctly in the majority of transactions 
listed in paragraph 4 of the Notice to Show Cause. 


CONCLUSIONS 


By reason of the above findings of fact, it is concluded that: 

a. Paul Gitmed, a former employee of C&M and manager of 
the C&M deciduous fruit department, has engaged in practices of 
acharacter prohibited by the Act; and 


b. Because Paul Gitmed is president of and a holder of 50 
percent of the outstanding stock of respondent, Golden West 


| Wholesale Fruit Distributors, Inc., the Secretary of Agriculture 


may withhold the issuance of a license to respondent. 
Section 4(d) of the Act (7 U.S.C. 499d) reads in pertinent part: 


“.... If after the hearing the Secretary finds that the applicant is 
unfit to engage in the business of a commission merchant, dealer, or 
broker because the applicant, . . . or in case the applicant is a cor- 
poration, any officer or holder of more than 10 per centum of the 
stock, prior to the date of the filing of the application engaged in 
any practice of the character prohibited by this Act the Secre- 
tary may refuse to issue a license to the applicant.” 


Section 2 of the Act (7 U.S.C. 499h) lists the practices pro- 
hibited by the Act. 


“It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce... . 


*>_ + + & 


(4) For any commission merchant, dealer, or broker 

to fail or refuse truly and correctly to account and make full pay- 
ment promptly in respect of any transaction in any such commodity 
to the person with whom such transaction is had; ... .” 


Respondent argued at the hearing and in its brief that Section 
4(d) grants authority to withhold a license pending a hearing 
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only if Paul Gitmed was “responsibly connected” with C&M. Be- 
cause Paul Gitmed was not “responsibly connected” with C&M 
at the time violations occurred, respondent argues that a license 
cannot be denied. 


However we see no merit in this argument, since Section 4(d) 
simply provides that a license may be withheld if the applicant 
(here respondent, Golden West) or one (Paul Gitmed) respon- 
sibly connected with the applicant (not some other licensee such 
as C&M) has engaged in any _ practice of the character 
prohibited by the Act. 


The issue of responsible connection has bearing only on the 
question of whether the person who committed the unlawful prac- 
tices was responsibly connected with the applicant (Golden West 
in this case). By respondent’s own admission, Paul Gitmed is the 
president and 50 percent shareholder of the respondent-applicant. 
As can be seen from the express language of section 4(d), there 
is no requirement that a person who has engaged in practices of 
the nature prohibited by the Act be responsibly connected with 
the business entity which is formally charged with the violations. 


The Act provides the framework by which the Secretary of 
Agriculture can regulate business practices in the perishable agri- 
cultural commodities industry. Essential to that regulation is the 
procedure outlined in section 4(d) whereby the Secretary may 
question the fitness of any particular applicant for a license to 
conduct business in the perishable agricultural commodities indus- 
try. In the case of a corporate applicant, the inquiry into fitness 
extends not only to the corporate entity itself, but also to the prin- 
cipals of the corporation; specifically extending to an officer, 
director, or holder of more than 10 percent of the outstanding 
stock of the corporation. The inclusion of this level of inquiry into 
fitness, of course, recognizes that corporate activity is initiated 
by those persons who control the corporation. 


Similarly, section 4(d) of the Act authorizes the Secretary to 
withhold the issuance of a license when a person who is respon- 
sibly connected with the applicant has engaged in practices of the 
nature prohibited by the Act. Hence if there is evidence that a 
person responsibly connected with the applicant has engaged in a 
prior course of conduct which included practices of the nature 
prohibited by the Act, then that person should be restrained in 
his methods of doing business in the perishable agricultural com- 
modities industry in order to protect those members of the in- 
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dustry who can and do conduct their business in accordance with 
the dictates of the Act. Paul Gitmed as president and 50 percent 
shareholder of Golden West renders the applicant unfit to engage 
in the business of dealing in perishable agricultural commodities 
in interstate or foreign commerce as a commission merchant, 
dealer, or broker. 















As stated more fully in the findings of fact, Paul Gitmed en- 
gaged in practices of a nature prohibited by the Act. From Janu- 
ary 1973 through September 1974, C&M, a licensee under the Act, 
violated section 2(4) of the Act by failing to account truly and 
correctly and make full payment promptly of the net proceeds 
derived from the sale of deciduous fruits handled on consignment. 
During the time in which at least 117 of those violations occurred, 
Paul Gitmed operated the deciduous fruit department of C&M 
The extent of his activities relative to the consignment transac- 
tions listed in paragraph 4 of the Notice to Show Cause are stated 
in findings of fact 6 through 9. 











Respondent’s brief questions the reliability of some of the wit- 
. hesses (e.g., Harry Malin, Hannah Soklin) ‘and further to estab- 














of lish just how biased they were in attempting to put the blame of 
ri all of their problems on C&M’s employee, Paul Gitmed.” However 
he | We need not delve too deeply into the motivations of these wit- 
ay | nesses since Paul Gitmed admitted knowingly preparing the false 
to | “breakdown slips” (Tr. pp. 159-162, 210-211, 217-218). 

a Mr. Gitmed offered excuses for his actions one being that he 
in | Was an employee, feared loss of his job, and therefore falsified 
er, the accounts. However no proof was adduced at the hearing to 
ng demonstrate that if issued a license, Mr. Gitmed would not con- 
a tinue practices prohibited by the Act, given the opportunity to do 
ted | 50 through a new corporate venture in which he holds 50 percent 

of the outstanding stock. 

to It appears too that Paul Gitmed was motivated by a desire to 
on- | increase the overall profits of the deciduous fruit department of 
the | C&M. By doing so, he automatically increased his own earnings 
t a | because of the arrangement maintained between himself and the 
na | partners of C&M whereby he received in addition to a fixed salary, 
ure | 4 percentage of the profits derived from sales in the deciduous 
1 in | fruit department. As is shown by Respondent’s Exhibit 1, the per- 
om- | centage of profits received by Paul Gitmed was, in many months, 


quite large in comparison to the amount earned by fixed salary. 





1598 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 36 A.D. 1591 








Under section 4(d), the respondent-applicant is given the op- 
portunity to “show cause why the license should not be refused”, 
If the applicant fails to present sufficient evidence to prove its 
fitness to hold a license, then the Secretary is justified in refusing 
the issuance of the license. Once complainant establishes that a 















































person who is responsibly connected with the applicant has en- F 
gaged in a practice of a character prohibited by the Act, then the f. 
applicant must present evidence to rebut the presumption of un- W 
fitness. In re Ludwig Casca, 34 A.D. 1917 (1975) ; In re Pappas ay 
Produce, Inc., 36 A.D. _, April 4, 1977. The applicant has m 
failed to put forth any affirmative evidence in support of its fit- 
ness to hold a license. Additionally, respondent’s proof does not 
refute the fact that its president, Paul Gitmed, was the individual la 
responsible for the majority of false accountings rendered by va 
C&M. The violations were attributable to Paul Gitmed’s day to lic 
day operation of the deciduous fruit department of C&M. There- he 
fore, Paul Gitmed has engaged in practices of the nature pro- mn 
hibited by section 2(4) of the Act, and his connection with the | U: 
respondent-applicant renders the applicant unfit to do business in wi 
the perishable agricultural commodities industry. o 
0 
JUDICIAL OFFICER’S ADDITIONAL CONCLUSIONS ; 

Respondent does not challenge an appeal Findings 1 through tha 
11. These unchallenged findings are sufficient by themselves to anc 
support the Order denying respondent’s application for a license. to i 

Although respondent challenges Finding 12, which states that ya 
“Paul Gitmed was the individual responsible for C&M’s failure to ‘ae 
account truly and correctly in the majority of transactions listed | 
in paragraph 4 of the Notice to Show Cause,” its challenge is 
based on an erroneous legal ground. Respondent contends that 
Finding 12 is inconsistent with the regulation, which provides 
that the “act, omission, or failure of any agent, officer, or other 
person acting for or employed by a licensee, within the scope of 
his employment or office, shall in every case be deemed the Act, 
omission, or failur of the licensee” (7 CFR 46.41). 

However, there is no inconsistency between Finding 12 and the It 
regulation. The regulation merely embodies the concept of respond- ; 
ent superior which is set forth in the Act. Specifically, the Act cs 
provides (7 U.S.C. 499p) : take 

In construing and enforcing the provisions of this chapter, the Sider 
act, omission, or failure of any agent, officer, or other person acting vidus 





for or employed by any commission merchant, dealer or broker, 
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» within the scope of his employment or office, shall in every case be 
deemed the act, omission, or failure of such commission merchant, 
ts dealer, or broker as that of such agent, officer or other person. 
ng 
a There is no inconsistency between Finding 12, which states that 
n- Paul Gitmed was the actual individual “responsible for C&M’s 
he failure to account truly and correctly,” and the regulation, under 
In- which appropriate disciplinary action could have been taken 
as against C&M for the violations caused by its fruit department 
1as manager, Paul Gitmed. 
vi Respondent’s argument that Paul Gitmed could not have vio- 
nal lated the Act while working for C&M, since C&M committed the 
by violations, is irrelevant since Golden West’s application for a 
te license may be refused if it is “unfit” because “any officer or 
- holder of more than 10 per centum of the stock * * * engaged 
ote in any practice of the character prohibited by this chapter” (7 
the U.S.C. 499d(d)). It is not necessary to find that Paul Gitmed, 
in who is president of Golden West and holds 50% of its stock, 
violated the Act previously—only that he engaged in a practice 
of the character prohibited by the Act. That he clearly did. 
Respondent requests that the hearing be reopened “to establish 
ugh that the license of C & M was recently renewed by the Secretary,” 
3 to and respondent complains about the “unequal treatment” afforded 
nse. to it (Petition to Reopen Hearing). However, assuming (without 
deciding) that C&M’s license renewal is relevant, complainant 
that concedes the facts which respondent seeks to prove. Specifically, 
_ complainant concedes in its reply, pp. 3-4: 
e is The license under which C & M Citrus Distributors, Inc. is cur- 
that rently operating was issued December 3, 1976, and is currently in ef- 
ides fect. Such information is a matter of public record. The 
Secretary of Agriculture has not determined that disciplinary action 
ther against C&M is warranted. That prosecutorial decision lies within 
e of the Secretary’s discretionary authority to institute disciplinary pro- 
act, ceedings or challenge the fitness of a licensee to hold a license. Such 
decisions are not ordinarily subject to review, Vaca v. Sipes, 386 
U.S. 171 (1967). 
1 the It j ; ' . 
oa : t is not necessary to determine whether the Secretary’s deci- 
" sion as to C&M is relevant or reviewable here since even if it were, 
It is a common governmental practice in deciding what action to 
take because of a business entity’s violations to take into con- 
the sideration the fact that it has purged itself of the particular indi- 
a vidual responsible for its violations (see, e.g., In re Indiana 


Slaughtering Co., Inc., 35 Agr Dec 1822 (1976), affirmed sub 
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nom. Indiana Slaughtering Co., Inc. v. Bergland, Civil Action No. 
76-3949 (E.D. Pa.), decided August 1, 1977). 


In the circumstances presented here, there is no factual basis 
for respondent’s argument that it was denied due process because 
of the unequal treatment afforded respondent and C&M. 


For the foregoing reasons, respondent’s application for a license 
should be denied. 


Respondent’s application for a license is denied. 





(No. 18,058) 


THE CAVALIER GULLING WILSON Co. v. L & M Food SERVICES, INC. 
PACA Docket No. 2-43848. Decided September 27, 1977. 


Payment on account — untimely and incomplete — violation of Section 2 
of the Act — Reparation for balance due 


Where respondent failed to make timely and complete payment on its ac- 
count with the complainant, respondent is in violation of Section 2 of 
the Act. Reparation for the balance due on said account in the amount 
of $1,708.25 is awarded complainant with interest. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et 
seq.). A timely complaint was filed in which complainant seeks an 
award of $2,719 against respondent in connection with various 
transactions in interstate commerce involving numerous ship- 
ments of perishable agricultural commodities from outside the 
State of Ohio to complainant therein, portions of which were 
thereafter sold by complainant to respondent. 


nse 




















A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer admitting liability but only in the amount of $1,508.75. 


The amount claimed in the complaint is less than $3,000. There- 
fore, the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this proce- 
dure the verified pleadings of the parties are considered a part of 
the evidence in the case, as is the Department’s report of investiga- 
tion. The parties were given opportunity to submit further evi- 
dence in the form of sworn statements, and to file briefs. Com- 
plainant filed an opening statement. Respondent filed an answer- 
ing statement, and complainant filed a statement in reply. Neither 
party filed a brief. 


INC. 


yn 2 


FINDINGS OF FACT 


its ac- 
n 2 of 
mount 


1. Complainant, The Cavalier Gulling Wilson Co., is a corpora- 
tion whose address is 3800 Orange Avenue, Cleveland, Ohio. 


2. Respondent, L & M Food Services, Inc., is a corporation 
whose address is 1336 Carnegie Avenue, Cleveland, Ohio. At the 


time of the transactions involved herein, respondent was licensed 
under the Act. 







3. In September 1975 respondent admitted owing complain- 
ant $7,008.25 on account, such account representing several pur- 
chases of perishable agricultural commodities in the flow of inter- 


state commerce during the period of February through September 
1975. 
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4. At some time in September 1975 respondent gave com- 
plainant 14 postdated checks drawn on its account with the Euclid 
National Bank of Cleveland, Ohio, dated in a series at intervals 
of one week or more beginning September 10, 1975 and ending 
December 30, 1976. All of these checks were in the amount of $500 
except the last one of December 30, 1975, in the amount of $508.75. 


5. Complainant made timely deposits of all of these checks for 
collection. Some of these were returned NSF but they later cleared 
on redeposit. Others were never paid. The checks which ultimately 
cleared the bank are as follows: 


September 17, 1975 $ 500.00 
September 24, 1975 500.00 
October 9, 1975 500.00 
October 16, 1975 00.00 


$2,000.00 
6. On or about November 25, 1975 respondent paid complain- 


ant $500 cash on account (redeeming one of the postdated checks 
which had been returned NSF). 


7. On or about February 25, 1976 respondent made a $500 
payment on account in the form of a certified check. 


8. Respondent made three of $500 payments on account in 
the form of cashier’s checks on the National City Bank of Cleve- 
land, Ohio, as follows: 


September 29, 1975 $ 500.00 
December 15, 1975 500.00 
May 14, 1976 500.00 


$1,500.00 


9. On or about July 22, 1976 respondent enclosed with its 
answer to thecomplaint herein another $500 cashier’s check 
which was forwarded to complainant as another payment on ac- 
count, and on March 16, 1967 sent another $300 check to the Pre- 
siding Officer which has also been forwarded to the complainant. 
Respondent has made payments totaling $5,300 to complainant, 
which leaves a balance still due of $1,708.25. 


10. An informal complaint was filed on February 2, 1976 
which was within nine months after the cause of action accrued. 


CONCLUSION 


The record discloses that respondent has paid $5,300 on its ac- 
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m- count with complainant, leaving a balance due of $1,708.25. 
2 There is however, one ambiguity in the record. Respondent sub- 
“ mitted in evidence a photocopy of a personal check dated Septem- 
a ber 26, 1975 in the amount of $500 payable to cash and with the 
a respondent’s president appearing both as maker and endorser. 
; This check does not bear complainant’s endorsement stamp but 
for has a handwritten notation “Cavalier Gulling Wilson Co.” in an 
red unknown hand. Apparently this is not an endorsement but a mere 
ely notation. We conclude that this check, whatever its purpose, was 
not a payment to complainant. 

Respondent’s failure to make timely and complete payments 
on his account is a violation of section 2 of the Act for which re- 
paration should be awarded to the complainant in the amount of 
$1,708.25 with interest. 

sia, ORDER 
cks 
Within thirty days from the date of this order, respondent shall 
500 pay to complainant, as reparation, $1,708.25, with interest there- 
on at eight percent per annum, from December 1, 1975, until paid. 
t in Copies of this order shall be served upon the parties. 
eve- 
3 (No. 18,059) 
1 its 
heck 
oa VERD’S FRUIT MARKET v. JOSEPH ZACCONE, d/b/a FACTS OF LIFE 
= Juices. PACA Docket No. 2-4450. Decided September 27, 
vant. 
1977. 
nant, 
Acceptance — by unloading — Rejection — untimely — Failure to pay — 
1976 violation of Section 2 — Reparation awarded 
rued. 





Where respondent accepted the apples in issue and failed to pay therefor, 
respondent is in violation of Section 2 of the Act and is liable to com- 
plainant for the purchase price in the amount of $648.00 for which re- 
paration is awarded. 
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Bonnie L. Luken, Presiding Officer. 
Complainant pro se. 
Henry Gorden, Las Vegas, NV, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding instituted pursuant to the 
Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.). In a formal complaint filed with the Depart- 
ment of Agriculture on September 15, 1976, complainant seeks rep- 
aration against respondent Joseph Zaccone d/b/a Facts of Life 
Juices, in the amount of $648.00 in connection with a transaction 
involving 324 boxes of apples shipped in interstate commerce to 
respondent. Copies of the formal complaint and report of inves- 
tigation were served on respondent on October 12, 1976. On No- 
vember 9, 1976, Respondent filed an answer by which he denied 
the substantive allegations of the complaint. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure set forth in the 
Rules of Practice, (7 CFR 47.20), is applicable. Neither party 
filed additional evidence in this proceeding nor did either party 
file a brief. 


FINDINGS OF FACT 


1. Complainant, Verd’s Food Market, is a trust whose post 
office address is 1320 North State Street, Orem, Utah. 


2. Respondent, Joseph Zaccone, is an individual doing busi- 
ness as Facts of Life Juices, whose post office address is 7209-A 
Stocker Street, North Las Vegas, Nevada. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


3. On April 20, 1976, in the course of interstate commerce, 
complainant by oral contract sold to respondent 324 boxes of 
apples, a perishable agricultural commodity at an agreed pur- 
chase price of $2.00 per box delivered. The total contract price 
was $648.00. 
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4. On or about April 20, 1976, complainant delivered to re- 
spondent’s icehouse, by a truckload of apples consisting of 324 
boxes. This load of apples was received and accepted by respond- 
ent’s agent. Upon acceptance, the apples were unloaded and placed 
in respondent’s icehouse. 


5. Respondent made payment to complainant of $648.00, by 
check dated April 20, 1976. The aforementioned check, when pre- 
sented for payment by complainant, was not honored because re- 
spondent had stopped payment. Respondent has since paid no por- 
tion of the contract price. 


6. On May 25, 1976, respondent secured a federal inspection 
of the apples. The apples were found to contain an average of 
52% rot, range 23% to 88%. 


7. The formal complaint was filed on September 15, 1976, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


On April 20, 1976, complainant shipped a load of apples to re- 
spondent. Upon arrival at respondent’s icehouse, the apples were 
unloaded. Although respondent’s agent verbally communicated a 
complaint to complainant’s truck driver concerning the condition 
of the apples, the complaint did not constitute a valid rejection of 
the produce. “Notice of rejection must be given in clear and un- 
mistakable terms, a mere complaint regarding shipment is insuf- 
ficient.” Saikhon v. Russell Ward Co., Inc., 34 A.D. 1940 (1973). 
Respondent is deemed to have accepted the produce because he 
did not timely reject the shipment. Respondent accepted the pro- 
duce by unloading the shipment thus exercising control incon- 
sistent with complainant’s ownership. 


Although respondent alleges that the quality of the apples did 
not meet contract specifications, respondent did not obtain a fed- 
eral inspection of the fruit until May 25, 1976. An inspection 
made over a month after shipment would not be acceptable evi- 


dence to support a claim for damages. 


We find that respondent received and accepted the produce in 
question and is therefore liable for the purchase price of the fruit 
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Respondent’s failure to make payment for the fruit was a viola- 
tion by respondent of section 2 of the Act (7 U.S.C. 499b). 


ORDER 


Within 30 days from the date of this order, respondent Joseph 
Zaccone shall pay to complainant, as reparation, $648.00, with 
interest thereon at the rate of 8% per annum from May 1, 1976, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,060) 


ACE BROKERAGE COMPANY, INC. v. CUSTOM PACKING, LTD. PACA 
Docket No. 2-4291. Decided September 29, 1977. 


Original invoice price — failure to pay in full — Deterioration claims — 
failure to submit evidence in support of — Set-off claims — untimely 
filed — Reparation awarded 


Where respondent failed to sustain its burden of proof with respect to its 
claims that the onions in issue deteriorated rapidly after arrival due to 
having been frozen, and respondent’s claims for set-off against com- 
plainant on prior transactions were untimely filed, respondent is liable 
to complainant for the full purchase price of $1,830.00, less the amount 
of $941.80 already paid thereon by respondent, for a total due and owing 
complainant of $889.20 for which reparation is awarded. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reporation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award of $1,830.00 plus interest against respondent, in con- 
nection with a transaction in interstate commerce involving a 
shipment of a partial truck load of onions from New York to Nor- 
folk, Virginia. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer admitting liability but only in the amount of $941.80. A 
reparation order for that undisputed amount was issued on Sep- 
tember 21, 1976. 


The amount claimed in the complaint is less than $3,000. There- 
fore the shortened procedure provided for in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this proce- 
dure the verified pleadings of the parties are considered a part of 
the evidence in the proceeding, as is the Department’s report of in- 
vestigation. In addition complainant filed a sworn opening state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ace Brokerage Company, Inc., is a corpora- 
tion whose address is 300 North Military Highway, Norfolk, 
Virginia. 

2. Respondent, Custom Packing Ltd., is a corporation whose 
address is'P.O. Box 3484, Norfolk, Virginia. At the time of the 
transaction involved herein respondent was licensed under the 
Act. 

3. On or about December 19, 1975, complainant, acting not as 


a broker but as principal, orally contracted with respondent for 
the sale by complainant to respondent of 300 50# bags of medium 
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size New York yellow onions at an agreed price of $6.10 per bag 
delivered to Norfolk, Virginia. 

4. The onions were loaded and shipped via truck on December 
20, 1975, by complainant’s supplier in Elba, New York. 


5. This shipment arrived in Norfolk on or about December 22, 
1975, and received destination inspection at respondent’s ware- 
house on December 28, 1975. 


6. The destination inspection certificate showed the condition 
of the onions as: 


Generally firm and dry. Average 2% percent damage by 
watery scales. Less than 1/2 of 1% decay. 


7. On December 23, 1975, complainant invoiced respondent for 
the 300 bags of onions at $6.10 per bag for a total of $1,830. 


8. A formal complaint was filed on April 6, 1976, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent admitted owing $941.80 of the original invoice 
price, but maintains that certain reductions in the price are ap- 
propriate. It claims that the onions had been frozen and for that 
reason deteriorated rapidly after arrival and had to be picked 
over with additional labor, and that ultimately two bags were lost 
and 45 bags salvaged at $2.00 per bag. Also respondent claims a 
$20.00 deduction for the inspection fee. 


Respondent has offered no evidence of the deterioration of the 
onions after arrival either in the form of subsequent inspection 
certificates, dumping certificates or documentation supporting the 
sale for salvage. Thus respondent has not met its burden of prov- 
ing a breach of contract by complainant. The $20.00 inspection 
cost should have been for respondent’s account, and is not an ap- 
propriate invoice deduction. 


Respondent also asserted a $296.50 setoff from this invoice be- 
cause of its own outstanding claims against complainant on earlier 
transactions between September 27, 1974 and May 28, 1975. 
These claims did not appear in the record until respondent’s an- 
swer was received on May 26, 1976. They are not cognizable in 
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this proceeding because not filed within nine months after ac- 
crual as required in section 6 of the Act. See Hybel’s Produce v. 
Pre-Pared Foods, 26 A.D. 91 (1967). 


Respondent’s failure to pay the balance of the full invoice price 
of $1,830 is a violation of section 2 of the Act for which repara- 
tion should be awarded with interest. A reparation order for the 
undisputed amount due of $941.80 was entered on September 21, 
1976. An order for the remainder is now appropriate. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant as reparation, $889.20, with interest thereon at 8 
percent per annum from February 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,061) 


LINDEMAN FARMS, INC. v. FooD FAIR STORES. PACA Docket No. 
2-3686. Decided September 29, 1977. 


Order on reconsideration 


George Whitten, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Ned Stein, Philadelphia, PA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a e# seq.), 
an order was issued January 5, 1977, awarding reparation to 
complainant against respondent in the amount of $6,282.20. On 
January 21, 1977 complainant filed a petition for reconsideration. 
On February 4, 1977, the order of January 5, 1977 was stayed 
pending the issuance of a further order in this proceeding. 


Complainant’s objections to the decision and order of January 5, 
1977 have been fully considered and upon reconsideration we find 
that the order of January 5, 1977, is supported by the evidence 
and the law applicable thereto. Accordingly, the petition is dis- 
missed without serving a copy thereof upon respondent. 


The Order of January 5, 1977, is hereby reinstated, and the 
reparation awarded to complainant in that order shall be paid 
within thirty (80) days from the date of this order. 


Copies hereof shall be served upon the parties. 


ORDER LIFTING STAY ORDER 


(No. 18,062) 
In re MAINE BANANA CORPORATION. PACA Docket No. 2-3567. In 


order issued September 2, 1977, by Donald A. Campbell, Judi- 
cial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 18,063) 


COLORADO POTATO GROWERS EXCHANGE v. FOOD SERVICES, INC. 
PACA Docket No. 2-4585. In order issued September 1, 1977, 
by Donald A. Campbell, Judicial Officer. 
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), (No. 18,064) 

0 

n NEWBERN GROVES, INC. v. HERRINGS FARM CENTER. PACA Docket 
n. No. 2-4622. In order issued September 1, 1977, by Donald A. 
od Campbell, Judicial Officer. 

5, . 

id (No. 18,065) 

ce 


CORRIN PRODUCE SALES, INC. v. BRANDT FARMS, INC. PACA 
Docket No. 2-4576. In order issued September 6, 1977, by 
Donald A. Campbell, Judicial Officer. 

he 

Lid 

(No. 18,066) 


FrY DISTRIBUTING Co., INC. v. REUBEN SHERMAN, d/b/a LORAIN 
COUNTY PRODUCE SERVICE. PACA Docket No. 2-4452. In order 
| issued September 6, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,067) 


H. SMITH PACKING CORPORATION v. NATIONAL FARMER’S ORGA- 
NIZATION, INC. PACA Docket No. 2-4517. In order issued Sep- 
tember 19, 1977, by Donald A. Campbell, Judicial Officer. 


In 


udi- 
DEFAULT ORDER — REPARATION AWARDED 


(No. 18,068) 


JOE PHILLIPS, INC. v. JOE BELSON. PACA Docket No. 2-4665. Re- 
paration of $3,845 with 8 percent interest from September 1, 
1976, awarded complainant against respondent in order is- 
sued September 19, 1977, by Donald A. Campbell, Judicial 
INC. . 
977, Officer, 
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(No. 18,069) 


GRIFFIN AND BRAND OF MCALLEN, INC. v. W. CHAS. HEITMULLER 
Co., Inc. PACA Docket No. 2-4747. Reparation of $14,597.21 
with 8 percent interest from June 1, 1977, awarded complain- 
ant against respondent in order issued September 20, 1977, 
by Donald A. Campbell, Judicial Officer. 


(No. 18,070) 


JOEY ENDIVE, INC. v. W. CHAS. HEITMULLER Co., INC. PACA 
Docket No. 2-4760. Reparation of $8,258.62 with 8 percent 
interest from May 1, 1977, awarded complainant against re- 
spondent in order issued September 20, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,071) 


MILLS DISTRIBUTING COMPANY v. W. CHAS. HEITMULLER Co., INC. 
PACA Docket No. 2-4759. Reparation of $1,776.50 with 8 
percent interest from May 1, 1977, awarded complainant 
against respondent in order issued September 20, 1977, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,072) 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. W. CHAS HEITMULLER 
Co., INc. PACA Docket No. 2-4746. Reparation of $17,700.00 
with 8 percent interest from May 1, 1977, awarded complain- 
ant against respondent in order issued September 20, 1977, 
by Donald A. Campbell, Judicial Officer. 


(No. 18,073) 


SANTA CLARA PRODUCE, INC. v. W..CHAS. HEITMULLER Co., INC. 
PACA Docket No. 2-4758. Reparation of $1,575.00 with 8 
percent interest from May 1, 1977, awarded complainant 
against respondent in order issued September 20, 1977, by 
Donald A. Campbell, Judicial Officer. 
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ER (No. 18,074) 

21 

n- H AND H ORCHARDS v. DONATO PRODUCE, INC. PACA Docket No. 
17, 2-4761. Reparation of $28,036.75 with 8 percent interest from 


November 1, 1976, awarded complainant against respondent 
in order issued September 21, 1977, by Donald A. Campbell, 
Judicial Officer. 


CA (No. 18,075) 
ent 
re- HENRY HOSAKA and GEORGE HOSAKA, d/b/a HOSAKA BROS. v. 


A. KOREA HOUSE TRADING Corp. PACA Docket No. 2-4756. Rep- 
| aration of $22,671.00 with 8 percent interest from April 1, 
1977, awarded complainant against respondent in order is- 
sued September 21, 1977, by Donald A. Campbell, Judicial 

Officer. 


h 8 (No. 18,076) 


, by JUNGLE KING, INC. v. KOREA HOUSE TRADING Corp. PACA Docket 
No. 2-4757. Reparation of $4,498.50 with 8 percent interest 
from February 1, 1977, awarded complainant against re- 
spondent in order issued September 21, 1977, by Donald A. 
Campbell, Judicial Officer. 


1.00 (No. 18,077) 

lain- 

1977, NICKOLOFF ORCHARDS, INC. v. DONATO PRODUCE, INC. PACA 
Docket No. 2-4762. Reparation of $12,765.00 with 8 percent 
interest from December 1, 1976, awarded complainant against 
respondent in order issued September 21, 1977, by Donald A. 
Campbell, Judicial Officer. 


INC. 

ith 8 (No. 18,078) 

inant | 

7, by | NORTH AMERICAN FARMERS COOPERATIVE ASSOCIATION v. DONATO 
PRoDUCE, INC. PACA Docket No. 2-4763. Reparation of 
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$1,955.98 with 8 percent interest from January 1, 1977, 
awarded complainant against respondent in order issued Sep- 
tember 21, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,079) 


GRESSINGER & SONS v. COYNER & SON, INC. PACA Docket No. 
2-4742. Reparation of $8,593.00 with 8 percent interest from 
September 1, 1976, awarded complainant against respondent 
in order issued September 22, 1977, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,080) 


JACOBSON PRODUCE, INC. v. P & G TROPICAL PRODUCE, INC. PACA 
Docket No. 2-4745. Reparation of $737.75 with 8 percent in- 
terest from December 1, 1976, awarded complainant against 
respondent in order issued September 22, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,081) 


KOYAMA FARMS v. E. VEGA & SONS PRODUCE. PACA Docket No. 
2-4593. Reparation of $445.00 with 8 percent interest from 
September 1, 1976, awarded complainant against respondent 
in order issued September 22, 1977, by Donald A. Campbell, 
Judicial Officer. 


‘ (No. 18,082) 


MARYLAND FRESH TOMATO Co., INC. v. GRAHAM & SMITH PRO- 
DUCE, formerly t/a TOWN & COUNTRY PRODUCE. PACA Docket 
No. 2-4744. Reparation of $1,621.50 with 8 percent interest 
from June 1, 1977, awarded complainant against respondent 
in order issued September 22, 1977, by Donald A. Campbell, 
Judicial Officer. 
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(No. 18,083) 


STADELMAN FRUIT INC. v. JOHN E. RUSSO PRODUCE Co., INC. 
PACA Docket No. 2-4743. Reparation of $8,415.00 with 8 
percent interest from February 1, 1977, awarded complain- 
ant against respondent in order issued September 22, 1977, 
by Donald A. Campbell, Judicial Officer. 


(No. 18,084) 


FRANK KENWORTHY COMPANY v. SAM C. SCOLA, d/b/a SCOLA’S 
PRODUCE, a/t/a TROPICAL Fruit Co. PACA Docket No. 
2-4773. Reparation of $5,105.25 with 8 percent interest from 
April 1, 1977, awarded complainant against respondent in 
order issued September 23, 1977, by Donald A. Campbell, 
Judic-al Officer. 


(No. 18,085) 


GEORGE DEP/OLI DISTRIBUTING Co. v. JONES VALLEY PRODUCE Co., 
Inc. PACA Docket No. 2-4774. Reparation of $2,362.50 with 
8 percent interest from July 1, 1977, awarded complainant 
against respondent in order issued September 23, 1977 by 
Donald A Campbell, Judicial Officer. 


(No. 18,086) 


JACOBSON PRODUCE, INC. v. HAL MERDLER PRODUCE, INC. PACA 
Docket No. 2-4771. Reparation of $9,138.01 with 8 percent 
interest from February 1, 1977, awarded complainant against 
respondent in order issued September 23, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,087) 
Jos. NATARIANNA & COMPANY, INC. v. TULIN PRODUCE Co. PACA 


Docket No. 2-4772. Reparation of $4,882.90 with 8 percent in- 
terest from July 1, 1976, awarded complainant against re- 
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pondent in order issued September 23, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,088) 


SENINI ARIZONA, INC. v. MONTEL FoopDs, INCORPORATED, formerly 
t/a MONTEL CONVENIENT Foops, INc. PACA Docket No. 
2-4770. Reparation of $5,982.50 with 8 percent interest from 
January 1, 1977, awarded complainant against respondent in 
order issued September 23, 1977, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,089) 


BLUE KEY GROWERS, INC. v. RAYMOND W. STAGNER, d/b/a R. W. 
STAGNER. PACA Docket No. 2-4775. Reparation of $2,552.25 
with 8 percent interest from March 1, 1977, awarded com- 
plainant against respondent in order issued September 26, 
1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,090) 


FLORANCE DISTRIBUTING Co., INC. v. WALLACE Foops, INc. PACA 
Docket No. 2-4776. Reparation of $17,352.95 with 8 percent 
interest from May 1, 1977, awarded complainant against re- 
spondent in order issued September 26, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,091) 


HANSEN FRuIT & CoLD STORAGE COMPANY v. R. A. STRAND Co., 
INc. PACA Docket No. 2-4777. Reparation of $401.25 with 8 
percent interest from October 1, 1976, awarded complainant 
against respondent in order issued September 26, 1977, by 
Donald A. Campbell, Judicial Officer. 
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(No. 18, 092) 


JOSEPH NICHOLAS PELLEGRINO & ANTHONY P. PELLEGRINO, d/b/a 
A. PELLEGRINO AND SON v. ALLEN T. VISCONTI, d/b/a AN- 
THONY VISCONTI AND SON. PACA Docket No. 2-4779. Repara- 
tion of $19,611.63 with 8 percent interest from August 1, 
1976, awarded complainant against respondent in order is- 
sued September 26, 1977, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 18,093) 


JONATHAN STORM, d/b/a JOHN P. STORM Co. v. ROBERT L. BUR- 
NETT, JR., d/b/a R. L. BURNETT BROKERAGE CO., a/t/a BEST 
POTATO PRODUCTS Co. and/or R. L. BURNETT, SR. PACA 
Docket No. 2-4778. Reparation of $3,820.00 with 8 percent in- 
terest from April 1, 1977, awarded complainant against re- 
spondent in order issued September 26, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,094) 


A. J. SALES COMPANY v. THE HAAS BROTHERS COMPANY. PACA 
Docket No. 2-4754. Reparation of $1,407.50 with 8 percent in- 
terest.from January 1, 1977, awarded complainant against 
respondent in order issued September 27, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,095) 
MICHIGAN ONION PRODUCERS COOPERATIVE, INC. v. THE HAAS 
BROTHERS COMPANY. PACA Docket No. 2-4755. Reparation of 
$30,868.55 with 8 percent interest from January 1, 1977, 


awarded complainant against respondent in order issued Sep- 
tember 27, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,096) 


CHARLES WETEGROVE Co., INC. v. SUPERIOR MEALS. PACA Docket 
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No. 2-4753. Reparation of $2,050.00 with 8 percent interest 
from May 1, 1977, awarded complainant against respondent 
in order issued September 28, 1977, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,097) 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. HAL MERDLER PRO- 
DUCE, INC. PACA Docket No. 2-4752. Reparation of $7,744.00 
with 8 percent interest from April 1, 1977, awarded complain- 
ant against respondent in order issued September 28, 1977, by 
Donald A. Campbell, Judicial Officer. 


(18,098) 


STARR PRODUCE Co., INC. v. W. CHAS. HEITMULLER Co., INc. PACA 
Docket No. 2-4748. Reparation of $4,360.00 with 8 percent in- 
terest from April 1, 1977, awarded complainant against re- 
spondent in order issued September 28, 1977, by Donald A. 
Campbell, Judicial Officer, 


(No. 18,099) 


TH= WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH, INC. v. 
NATALIE A. PACILEO PICARDO, d/b/a ERIE COUNTY FARMS 
OUTDOOR MARKET. PACA Docket No. 2-4751. Reparation of 
$6,126.65 with 8 percent interest from October 1, 1976, 
awarded complainant against respondent in order issued Sep- 
tember 28, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,100) 


FRUIT CREST CORPORATION v. ARTHUR BREAUX, JR., d/b/a SUN 
VALLEY SALES Co. PACA Docket No. 2-4561. Reparation of 
$15,680.00 with 8 percent interest from June 1, 1976, awarded 
complainant against respondent in order issued September 29, 
1977, by Donald A. Campbell, Judicial Officer. 
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(No. 18,101) 


WILLIAM C. FORBES CORP. v. ARTHUR BREAUX, JR., d/b/a SUN 
VALLEY SALES Co. PACA Docket No. 2-4562. Reparation of 
$2,016.00 with 8 percent interest from September 1, 1976, 
awarded complainant against respondent in order issued Sep- 
tember 29, 1977, by Donald A. Campbell, Judicial Officer. 
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